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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

EVAN BRIAN CROCKER on behalf of
himself and all those similarly situated,
Plaintiff,
v.
NAVIENT SOLUTIONS, LLC, NAVIENT
CREDIT FINANCE CORPORATION
Defendants.
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§
§

Chapter 7
Case No. 15-35586 (DRJ)
Adv. Pro. No. 16-03175 (DRJ)
PUTATIVE CLASS ACTION

PLAINTIFFS’ EXPEDITED MOTION FOR PRELIMINARY APPROVAL
OF CLASS ACTION SETTLEMENT
THIS MOTION SEEKS AN ORDER THAT MAY ADVERSELY AFFECT YOU. IF
YOU OPPOSE THE MOTION, YOU SHOULD IMMEDIATELY CONTACT THE
MOVING PARTY TO RESOLVE THE DISPUTE. IF YOU AND THE MOVING
PARTY CANNOT AGREE, YOU MUST FILE A RESPONSE AND SEND A COPY
TO THE MOVING PARTY. YOU MUST FILE AND SERVE YOUR RESPONSE
WITHIN 21 DAYS OF THE DATE THIS WAS SERVED ON YOU. YOUR
RESPONSE MUST STATE WHY THE MOTION SHOULD NOT BE GRANTED.
IF YOU DO NOT FILE A TIMELY RESPONSE, THE RELIEF MAY BE
GRANTED WITHOUT FURTHER NOTICE TO YOU. IF YOU OPPOSE THE
MOTION AND HAVE NOT REACHED AN AGREEMENT, YOU MUST ATTEND
THE HEARING. UNLESS THE PARTIES AGREE OTHERWISE, THE COURT
MAY CONSIDER EVIDENCE AT THE HEARING AND MAY DECIDE THE
MOTION AT THE HEARING.

EXPEDITED RELIEF HAS BEEN REQUESTED. IF THE
COURT CONSIDERS THE MOTION ON AN EXPEDITED
BASIS, THEN YOU WILL HAVE LESS THAN 21 DAYS TO
ANSWER. IF YOU OBJECT TO THE REQUESTED
RELIEF, OR IF YOU BELIEVE THAT EXPEDITED
CONSIDERATION IS NOT WARRANTED, YOU SHOULD
FILE AN IMMEDIATE RESPONSE.
REPRESENTED PARTIES SHOULD ACT THROUGH THEIR ATTORNEY.
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FOR THE REASONS STATED HEREIN, PLAINTIFFS
REQUEST THAT THE COURT CONSIDER, OR HEAR,
THIS MOTION ON AN EXPEDITED BASIS ON
AUGUST 5, 2021
Plaintiff Evan Brian Crocker (“Crocker”), on behalf of himself and all others
similarly situated, respectfully submits this Motion for Preliminary Approval of Class
Action Settlement pursuant to Fed. R. Civ. P. 23.
For the reasons set forth in the accompanying Memorandum of Law in Support,
Plaintiff respectfully requests that the Bankruptcy Court: (1) preliminarily approve the
Settlement Agreement; (2) certify the Settlement Class and appoint Plaintiff as class
representative and Fishman Haygood LLP; Jones Swanson Huddell & Daschbach LLC;
Boies Schiller Flexner LLP; Law Offices of Joshua B. Kons, LLC; Tran Singh, LLP; and
Ross, Banks, May, Cron, & Cavin P.C. as Class Counsel; (3) set a date and time for the
Final Approval Hearing; and (4) approve the form and manner of Notice.
Dated: August 4, 2021.

Respectfully submitted,
By:

/s/ Jason W. Burge
Jason W. Burge (pro hac vice)
SBN (LA) 30420
FISHMAN HAYGOOD L.L.P.
201 St. Charles Avenue, 46th Floor
New Orleans, Louisiana 70170-4600
(504) 586-5252; (504) 586-5250 fax
jburge@fishmanhaygood.com
Lynn E. Swanson (pro hac vice)
SBN (LA) 22650
JONES SWANSON HUDDELL &
DASCHBACH LLC
601 Poydras Street, Suite 2655
New Orleans, Louisiana 70130
(504) 523-2500; (504) 523-2508
lswanson@jonesswanson.com
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George F. Carpinello
Adam R. Shaw
BOIES SCHILLER FLEXNER LLP
30 South Pearl Street
Albany, NY 12207
(518) 434-0600
gcarpinello@bsfllp.com
ashaw@bsfllp.com
Joshua B. Kons (pro hac vice)
SBN (IL) 6304853
LAW OFFICES OF JOSHUA B. KONS,
LLC
939 West North Avenue, Suite 750
Chicago, IL 60642
(312) 757-2272
joshuakons@konslaw.com
Susan Tran Adams
SBN (TX) 24075648
Brendon Singh
SBN (TX) 2407646
TRAN SINGH, LLP
2502 LaBranch Street
Houston, TX 77004
(832) 975-7300; (832) 975-7301 fax
stran@ts-llp.com
bsingh@ts-llp.com
Marc Douglas Myers
SBN (TX) 00797133
ROSS, BANKS, MAY, CRON & CAVIN
P.C.
7700 San Felipe, Suite 550
Houston, Texas 77063
(713) 626-1200; (713) 623-6014 fax
mmyers@rossbanks.com
Counsel to Plaintiffs
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on this 4th day of August, 2021, a true and
correct copy of the above pleading was served via the Court’s electronic case filing system
(CM/ECF) to all parties registered to receive such notice in the above-captioned
proceeding.
___/s/ Jason W. Burge_______________
Jason W. Burge

4
3627493v.1

Case 16-03175 Document 346-1 Filed in TXSB on 08/04/21 Page 1 of 32

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

EVAN BRIAN CROCKER on behalf of
himself and all those similarly situated,
Plaintiff,
v.
NAVIENT SOLUTIONS, LLC, NAVIENT
CREDIT FINANCE CORPORATION
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case Number 15-35586 (DRJ)
Chapter 7
Adv. Pro. No. 16-03175 (DRJ)
PUTATIVE CLASS ACTION

MEMORANDUM OF LAW IN SUPPORT OF
PLAINTIFF’S MOTION FOR PRELIMINARY APPROVAL

3626599v.3

Case 16-03175 Document 346-1 Filed in TXSB on 08/04/21 Page 2 of 32

TABLE OF CONTENTS

PRELIMINARY STATEMENT .................................................................................................... 1
FACTUAL AND PROCEDURAL BACKGROUND.................................................................... 2
I.
II.

The Terms of the Proposed Settlement. .............................................................................. 5
The Proposed Notice ........................................................................................................... 6

ARGUMENT .................................................................................................................................. 8
I.

The Court Should Preliminarily Approve the Proposed Settlement. .................................. 8
A. Legal Standard. ................................................................................................................... 8
B. The Settlement Meets each of the Reed Factors. .............................................................. 10
1. There is no fraud or collusion in this settlement. ........................................................ 10
2. Absent settlement, this litigation will remain complex and expensive, and the
duration is uncertain. ................................................................................................... 10
3. There has been extensive discovery and development of this case. ........................... 11
4. The probability of Plaintiff prevailing on the merits. ................................................. 11
5. The range of possible recovery and certainty of damages .......................................... 12
6. The Opinions of Class Counsel, Class Representatives, and Absent Class
Members ..................................................................................................................... 12
C. The Settlement also meets each of the Rule 23(e)(2) factors. .......................................... 13
1. Adequate Representation ............................................................................................ 13
2. Arm’s length negotiation ............................................................................................ 13
3. The adequacy of relief ................................................................................................ 15
i. Costs, risks, and delay of trial and appeal....................................................... 15
ii. The effectiveness of distribution..................................................................... 15
iii. The terms of any proposed award of attorney’s fees. ..................................... 16
iv. Any agreements required to be disclosed under 23(e)(3). .............................. 16
4. The proposal treats class members equitably.............................................................. 17

II.

The Court Should Preliminarily Certify the Settlement Class. ......................................... 18
A.
B.
C.
D.
E.

III.

Numerosity........................................................................................................................ 18
Commonality..................................................................................................................... 19
Typicality .......................................................................................................................... 20
Adequacy of Representation ............................................................................................. 20
Predominance and Superiority .......................................................................................... 21
The Court Should Approve the Proposed Notice Plan. .................................................... 23

CONCLUSION ............................................................................................................................. 25
i
3626599v.3

Case 16-03175 Document 346-1 Filed in TXSB on 08/04/21 Page 3 of 32

TABLE OF AUTHORITES
Amchem Prod., Inc. v. Windsor,
521 U.S. 591 (1997) .....................................................................................................18, 21, 22
Ayers v. Thompson,
358 F.3d 356 (5th Cir. 2004) ...............................................................................................9, 11
Cotton v. Hinton,
559 F.2d 1326 (5th Cir. 1977) ...................................................................................................9
In re Crocker,
941 F.3d 206 (5th Cir. 2019) .................................................................................10, 11, 15, 19
In re Deepwater Horizon,
739 F.3d 790 (5th Cir. 2014) ...................................................................................................24
In re Heartland Payment Sys., Inc. Customer Data Sec. Breach Litig.,
851 F. Supp. 2d 1040 (S.D. Tex. 2012) ........................................................................... passim
James v. City of Dallas,
254 F.3d 551 (5th Cir. 2001), abrogated on other grounds by M.D., 675 F.3d ......................20
In re Katrina Canal Breaches Litig.,
628 F.3d 185 (5th Cir. 2010) ...................................................................................................23
M.D. v. Perry,
294 F.R.D. 7 (S.D. Tex. 2013) ...........................................................................................19, 20
Mullen v. Treasure Chest Casino, LLC,
186 F.3d 620 (5th Cir. 1999) .............................................................................................18, 22
ODonnell v. Harris Cty., Texas,
No. CV H-16-1414, 2019 WL 6219933 (S.D. Tex. Nov. 21, 2019) .........................................9
In re Pool Prod. Distribution Mkt. Antitrust Litig.,
310 F.R.D. 300 (E.D. La. 2015)...............................................................................................10
Reed v. General Motors Corp.,
703 F.2d 170 (5th Cir. 1983) ........................................................................................... passim
In re Rodriguez,
695 F.3d 360 (5th Cir. 2012) ...................................................................................................20
Stirman v. Exxon Corp.,
280 F.3d 554 (5th Cir. 2002) ...................................................................................................20

ii
3626599v.3

Case 16-03175 Document 346-1 Filed in TXSB on 08/04/21 Page 4 of 32

Taggart v. Lorenzen,
139 S. Ct. 1795, 204 L. Ed. 2d 129 (2019) ............................................................10, 11, 12, 15
Tiro v. Pub. House Investments, LLC,
No. 11 CIV. 7679 CM, 2013 WL 2254551 (S.D.N.Y. May 22, 2013) ...................................14
Wal-Mart Stores, Inc. v. Visa U.S.A., Inc.,
396 F.3d 96 (2d Cir. 2005)...................................................................................................9, 20
Statutes
11 U.S.C. 524 ...................................................................................................................................5
11 U.S.C. § 523(a)(8) .....................................................................................................................21
11 U.S.C. § 523(a)(8)(A)(ii) ..................................................................................................3, 4, 10
15 U.S.C. § 1692e ............................................................................................................................3
26 U.S.C. § 221(d) ...........................................................................................................................3
Bankruptcy Code Section 524 .....................................................................................................1, 3
Fair Debt Collection Practices Act ..................................................................................................3
Other Authorities
3 Newberg on Class Actions § 8:18 (5th ed.) ................................................................................23
Fed. R. Civ. P. 23(a)(2) ..................................................................................................................19
Fed. R. Civ. P. 23(c) ........................................................................................................................2
Fed. R. Civ. P. 23(e) ..............................................................................................................2, 8, 23
Fed. R. Civ. P. 23(e)(2) .......................................................................................................... passim
Fed. R. Civ. P. 23(g) ........................................................................................................................2
Fed. R. Civ. P. 30(b)(6)..............................................................................................................4, 14
Rule 23 ...........................................................................................................................................18
Rule 23(a)............................................................................................................................... passim
Rule 23(a)(1) ..................................................................................................................................18
Rule 23(a) and Rule 23(b)(3) .........................................................................................................18

iii
3626599v.3

Case 16-03175 Document 346-1 Filed in TXSB on 08/04/21 Page 5 of 32

Rule 23(a)’s ....................................................................................................................................20
Rule 23(b) ................................................................................................................................18, 22
Rule 23(b)(3) ............................................................................................................................21, 23
Rule 23(c)(2)(B).............................................................................................................................23
Rule 23(c)(3) ............................................................................................................................24, 25
Rule 23(e)(1) ..................................................................................................................................23
Rule 23(e)(2), ¶¶ C...................................................................................................................15, 17
Rule 23(e)(3) ..............................................................................................................................9, 16
Rule 23(f) .......................................................................................................................................10

iv
3626599v.3

Case 16-03175 Document 346-1 Filed in TXSB on 08/04/21 Page 6 of 32

Plaintiff Evan Brian Crocker (“Plaintiff”), on behalf of himself and all others similarly
situated, respectfully submits this memorandum of law in support of Plaintiff’s unopposed motion
for preliminary approval of the parties’ settlement of this class action suit (“Motion”).
PRELIMINARY STATEMENT
In this class action, Plaintiff has alleged that Navient Solutions, LLC and Navient Credit
Finance Corporation (collectively, “Navient” or “Defendants”) violated the discharge injunction
found in Section 524 of the Bankruptcy Code by continuing to collect on discharged educational
loans after the class members’ bankruptcy discharges.
Plaintiff, on behalf of himself and all others similarly situated, has entered into a Settlement
Agreement with Defendants.1 If approved, the Settlement would resolve the claims against
Defendants in this action. The Settlement Agreement was negotiated at arm’s length by
experienced and knowledgeable counsel, following significant discovery and a lengthy mediation,
and it is a fair, reasonable and adequate settlement. For these reasons, preliminary approval is
warranted.2
Pursuant to the Settlement Agreement, as described further below, Defendants have agreed
to: forego collection of 100% of the outstanding balances of all Covered Loans, giving the Class
over $4.9 million in debt relief. Those Class Members who made payments to Navient postdischarge will receive restitution from Navient for those payments, in an amount equal to their pro
rata share of the total amount of post-bankruptcy payments made by all Class Members minus the

1

Unless otherwise defined, all capitalized terms have the same meaning as set forth in the
Settlement Agreement.
2

The Parties have agreed upon a form Proposed Order Preliminarily Approving Settlement and
Providing For Notice, which is Exhibit 5 to the Settlement Agreement filed herewith.
1
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Class Counsel’s expenses. This will give the Class at least $1.95 million and potentially over $2.5
million in restitution. As a part of the Agreement, Navient also has agreed to take steps to either
delete all trade lines at Credit Reporting Agencies or update the trade lines to reflect that the loan
was subject to a bankruptcy discharge, while taking all commercially reasonable steps not to
refresh any trade lines on any Class Member’s Consumer Credit Report. In addition, Navient has
agreed to implement business-practice enhancements to ensure that it does not collect on
discharged educational loans from debtors in the Fifth Circuit in the future. Finally, Navient has
agreed to pay Class Counsel’s attorney’s fees of up to $3.65 million, subject to court approval,
separate from any payments to the Class, such that Class Counsel’s attorney’s fees will not reduce
the amounts received by Class Members in this Settlement. As such, the Settlement offers
substantial relief to the Settlement Class, as well as to future debtors, while also taking into account
the substantial risks inherent in proceeding with litigation of this nature.
For all of these reasons, and as further described herein, Plaintiff respectfully requests that
the Bankruptcy Court grant preliminary approval of the Settlement allowing Navient to provide
Notice to the Settlement Class Members, and schedule a Final Approval Hearing. See Fed. R. Civ.
P. 23(e). Plaintiff also respectfully requests to be appointed as class representative for the
Settlement Class and for his counsel to be appointed as Class Counsel. See Fed. R. Civ. P. 23(g).
Finally, Plaintiff respectfully requests that the Bankruptcy Court approve the proposed notice plan
to which the parties agreed in the Settlement, as it meets the requirements of due process and is
the best notice practicable under the circumstances. See Fed. R. Civ. P. 23(c).
FACTUAL AND PROCEDURAL BACKGROUND
In the Amended Complaint, Plaintiff alleges that Navient has violated the Plaintiff and
other Class Members discharge injunctions by continuing to collect on discharged educational

2
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loans following borrowers’ bankruptcies. Specifically, Plaintiff (and each class member) has a
private educational loan that is not guaranteed by any non-profit institution to cover expenses at
non-eligible educational institutions as that term is defined in 26 U.S.C. § 221(d). After the
Plaintiff obtained a discharge of his debts in bankruptcy, including his dischargeable private
educational loan, Navient resumed collection on Plaintiff’s loan notwithstanding the discharge.
Plaintiff alleges that Navient’s actions violate the discharge injunction set forth in § 524 of the
Bankruptcy Code and 15 U.S.C. § 1692e (the Fair Debt Collection Practices Act). The Settlement
Agreement that Plaintiff now submits for preliminary approval provides excellent relief to the
Settlement Class concerning these claims, following almost five years of vigorously contested
litigation.
On or about August 5, 2016, Mr. Crocker filed an adversary complaint alleging discharge
violations against Navient. On August 26, 2016, he amended that complaint to assert allegations
on a classwide basis. The parties subsequently engaged in extensive motion practice. After its
motion to dismiss the complaint was denied, Navient filed a motion for summary judgment,
asserting that the Plaintiff’s claims failed under the statutory language of 11 U.S.C. §
523(a)(8)(A)(ii). This Court denied that motion on March 26, 2018. Navient subsequently took an
appeal directly to the Fifth Circuit. On October 21, 2019, the United States Fifth Circuit Court of
Appeals affirmed in part and reversed in part this Court’s opinion, holding that Plaintiff’s claims
did not fail under the statutory language of 11 U.S.C. § 523(a)(8)(A)(ii), but also that Plaintiff
Crocker could not assert his claims on behalf of a nationwide class in this Court.
During this litigation, the parties served significant written discovery, including requests
for production of documents, interrogatories and requests for admission. See Declaration of Jason
W. Burge in Support of Motion for Preliminary Approval of Settlement (“Burge Decl.”) at ¶ 4. In

3
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response to requests for production served by Class Counsel, Navient produced over 100,000 pages
of documents, which Class Counsel analyzed and utilized in the course of the litigation. Id. Class
Counsel also deposed a corporate representative of Navient pursuant to Fed. R. Civ. P. 30(b)(6)
and deposed several additional Navient employees. Id. In addition, Class Counsel have issued third
party subpoenas. Id. Class Counsel also engaged two expert witnesses, who produced reports in
support of class certification. Id.
Moreover, the parties engaged in serious and informed negotiations in an effort to reach an
equitable resolution of the litigation. The parties had numerous settlement discussions and engaged
in two separate mediations with respected mediators, the Hon. Alvin L. Zimmerman and Professor
Eric Green. Id. at ¶¶ 6-8. The mediation with Eric Green proceeded over six separate mediation
sessions. Id. at ¶ 8.
Based upon their discovery, investigation, and evaluation of the facts and law relating to
the matters alleged in the pleadings, and after engaging in extensive arm’s length negotiations, the
parties reached agreement on the Settlement. The Settlement Agreement both provides significant
benefits to Class Members and takes into account the substantial risks inherent in proceeding with
litigation of this nature. Plaintiff had two objectives in filing this action – to remedy the alleged
violation of the discharge injunction by having Navient recognize that the putative Class Members’
debts were discharged in bankruptcy and to compensate putative Class Members who were harmed
by Navient’s actions. As described further below, the Settlement Agreement achieves both
objectives and ensures that future debtors in the Fifth Circuit with Non-Title IV education loans
will be able to achieve effective discharges of those debts in bankruptcy. Navient has also
addressed the credit reporting of Class Members’ debt. Moreover, the Settlement provides
reimbursement to Class Members who made post-discharge payments on their Navient debts.

4
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I.

The Terms of the Proposed Settlement.
Under the Settlement Agreement, the Class is defined as those borrowers who “from

October 17 2005, to the [date that this Settlement Agreement receives Preliminary Approval] (a)
received a discharge in a bankruptcy case pending in any United States Bankruptcy Court in the
United States Fifth Circuit (Texas, Louisiana, and Mississippi), and (b) who is or was an obligor
on a Covered Loan for which there exists no reaffirmation agreement enforceable under 11 U.S.C.
524.” Id. at 1.14, 1.27. A Covered Loan is a pre-petition private educational loan to cover tuition
or other expenses in connection with an institution or program that was not Title-IV accredited at
the time of the disbursement of funds on such loan. See Burge Decl. at ¶ 2. All Class Members’
Covered Loans are identified in Exhibit 2 to the Settlement Agreement, which “identifies the Class
Members and the loans of those Class Members for which the Settlement provides relief.” Id. at
1.23.
The Settlement Agreement provides significant relief to the Class. Navient will forego
collection from all Class Members of all outstanding balances on all Covered Loans, effectively
granting complete debt relief to these Class Members for their affected educational loans. Id. at
3.2. Through this provision, the Class will obtain complete debt relief, valued in excess of $4.9
million. For each Class Member who made post-discharge payments, Navient will pay a Net
Restitution Amount, equal to the pro rata share of the payments that Class Member made postdischarge after payment of the Class Member’s Proportionate Share of Litigation Expenses.3 Id.
at 3.3. For most Class Members this payment will be automatic, but those Class Members with a
non-bankrupt co-borrower and for whom Navient directed its collection activity at the co-borrower

3

“Litigation Expenses” are defined as the “out-of-pocket expenses incurred by Class Counsel in
prosecution of the Action. The term Litigation Expenses does not include Attorneys’ Fees.”
5
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post-discharge will have to file a Claim Form certifying that they made the payments with their
own funds. Id. at 1.55, 4.1-4.13. Of the over $2.5 million in possible restitution, over $1.95 million
will be paid automatically to Class Members, and the remaining approximately $550,000 will be
available for those Class Members who submit certification forms. For all Class Members,
Navient will provide credit repair, either by deleting the trade lines, or by updating the trade lines
to reflect that the loan was subject to a bankruptcy discharge. Id. at 3.4. Finally, Navient will
implement business-practice enhancements designed to ensure that it will no longer collect on
Private Student Loans to Non-Title IV schools after discharge. Id. at 3.6. Thus, the Settlement
addresses the core complaint of Plaintiff and the Class and provides approximately relief to them
and to future debtors, including over $7.5 million in monetary relief to class members.
Separately from the payments of restitution to Class Members, Navient agreed to pay up
to $3.65 million in Attorney’s Fees to Class Counsel, subject to court approval, and up to $15,000
in an award to the Class Representative, again, subject to court approval. Id. at 13.1, 3.5. These
payments will be made without any reduction of the relief to be paid to Class Members, and
Navient shall pay these amounts directly to Class Counsel and the Class Representative. Id.
Finally, all Class Members shall be provided Notice and an opportunity to Opt Out of the
Settlement Agreement, should they wish to preserve their claims against Navient. Id. at 9.1-9.6.
If more than 25% of Class Members or more than 25% of the sum of all Refund Amounts choose
to Opt Out of the Settlement, then Navient has the option to Terminate the Settlement Agreement,
at which point the Parties would be returned to their position prior to reaching this agreement.
II.

The Proposed Notice
The Settlement Agreement provides that Navient will distribute Notice to the Class at

Navient’s expense. Agreement, § 5.2. All Class Members shall be identified on the Covered Loan

6
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list, attached as an exhibit to the Settlement Agreement. See Exhibit 2 to Settlement Agreement.
Navient shall mail the Class Notice via first class mail, postage pre-paid, to all Class Members at
each Class Member’s last known address and email a Class Notice at any email address Navient
has on file. Id. at 5.2. If any Class Notices are returned, Navient shall re-mail the Class Notice to
any forwarding address provided. Id. at 5.4. Navient shall also use commercially reasonable
efforts, including through skip-tracing, to obtain a valid address for every Class Member where a
Class Notice is returned without a forwarding address. Id. at 5.5. If Navient is unable to obtain a
valid mailing address, Navient shall attempt to contact the Class Member through a text message.
Id. at 5.6. Finally, Navient shall provide Class Counsel with a list of all Class Members for which
Navient has been unable to obtain a valid contact, and Class Counsel are entitled to seek to contact
them through email, texting, or telephone contact. Id. at 5.7 Thus, in this Action, one hundred
percent of Class Members, or very close to that, should receive Notice of the Settlement directly.
For those Class Members who are required to return a Certification Form to obtain
restitution, Navient will provide contact information to Class Counsel, so that Class Counsel can
contact them to further inform them of the need to return a Certification Form. Id. at 5.8. Class
Members may submit a Claim Form either by mail or electronically. Id. at 4.4.
Under the terms of the Settlement Agreement, the Notice shall also be initially provided to
Class Members on a timely basis, i.e., no later than five (5) business days after the Bankruptcy
Court’s approval of the Notice. Id. at § 1.40. The Notice also provides detailed information
concerning the Action, the terms of the Settlement, the Settlement approval process, and how to
participate in the Settlement, opt out of it, or object to it. Id. at Ex. 1.

7
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ARGUMENT
I.

The Court Should Preliminarily Approve the Proposed Settlement.
Class Counsel have worked diligently to reach a fair, reasonable, and adequate settlement.

Plaintiff and Class Counsel believe the claims the Settlement resolves are meritorious. They
recognize, however, that there is significant risk and expense associated with continuing to
prosecute these claims through trial and any further appeals. In negotiating and evaluating the
Settlement, Plaintiff and Class Counsel have taken these costs and uncertainties into account, as
well as the delays inherent in complex class action litigation. Indeed, this action has already been
pending for almost five years. In light of the foregoing considerations, Class Counsel believe the
present Settlement provides an excellent outcome for the Settlement Class and is thus in the best
interests of the Settlement Class.
A. Legal Standard.
Rule 23(e) requires court approval of any settlement of claims brought on a class basis. A
court may approve a class action settlement only after . . . finding that [the settlement] is fair,
reasonable, and adequate.” Fed. R. Civ. P. 23(e)(2). In order to determine whether a settlement is
“fair, reasonable, and adequate,” courts in the Fifth Circuit consider the six “Reed factors,” after
Reed v. General Motors Corp., 703 F.2d 170 (5th Cir. 1983). See. e.g., In re Heartland Payment
Sys., Inc. Customer Data Sec. Breach Litig., 851 F. Supp. 2d 1040, 1063 (S.D. Tex. 2012)
(Rosenthal, J.). Those factors include:
(1) evidence that the settlement was obtained by fraud or collusion; (2) the
complexity, expense, and likely duration of the litigation; (3) the stage of the
litigation and available discovery; (4) the probability of plaintiffs' prevailing on the
merits; (5) the range of possible recovery and certainty of damages; and (6) the
opinions of class counsel, class representatives, and absent class members.4
4

In re Heartland, 851 F. Supp. 2d at 1063 (citing All Plaintiffs v. All Defendants, 645 F.3d 329,
334 (5th Cir. 2011)).
8
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Additionally, pursuant to amendments to Federal Rule of Civil Procedure 23(e)(2) in 2018,
a Court must also consider the following Rule 23(e)(2) factors:5
(A) the class representatives and class counsel have adequately represented the class;
(B) the proposal was negotiated at arm's length;
(C) the relief provided for the class is adequate, taking into account:
(i) the costs, risks, and delay of trial and appeal;
(ii) the effectiveness of any proposed method of distributing relief to the class,
including the method of processing class-member claims;
(iii) the terms of any proposed award of attorney's fees, including timing of
payment; and
(iv) any agreement required to be identified under Rule 23(e)(3); and
(D) the proposal treats class members equitably relative to each other.
The burden is on the settlement proponents to demonstrate the settlement’s fairness. In re
Heartland, 851 F.Supp.2d at 1063.
In considering the Reed factors, courts should keep in mind that “[p]articularly in class
action suits, there is an overriding public interest in favor of settlement. Cotton v. Hinton, 559 F.2d
1326, 1331 (5th Cir. 1977). See also ODonnell v. Harris Cty., Texas, No. CV H-16-1414, 2019
WL 6219933, at *9 (S.D. Tex. Nov. 21, 2019) (recognizing “the strong public interest in settling
class actions”). Accordingly, a “presumption of fairness, adequacy, and reasonableness may attach
to a class settlement reached in arm's-length negotiations between experienced, capable counsel
after meaningful discovery.” Wal-Mart Stores, Inc. v. Visa U.S.A., Inc., 396 F.3d 96, 116 (2d Cir.
2005) (citing Manual for Complex Litigation, Third, § 30.42 (1995)).
The approval of a proposed class action settlement is a matter of discretion for the trial
court. See Ayers v. Thompson, 358 F.3d 356, 368 (5th Cir. 2004). “If the proposed settlement
discloses no reason to doubt its fairness, has no obvious deficiencies, does not improperly grant
preferential treatment to class representatives or segments of the class, does not grant excessive

5

In re Heartland, 851 F. Supp. 2d at 1063 (explaining that courts should consider both the (e)(2)
factors, and the Reed factors).
9
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compensation to attorneys, and appears to fall within the range of possible approval, the court
should grant preliminary approval.” In re Pool Prod. Distribution Mkt. Antitrust Litig., 310 F.R.D.
300, 314–15 (E.D. La. 2015).
The proposed Settlement falls well within the range of possible approval, under both the
Reed factors and the Rule 23(e)(2) factors.
B. The Settlement Meets each of the Reed Factors.
1.

There is no fraud or collusion in this settlement.

The settlement at issue was the result of painstaking arm’s-length negotiation, over close
to nine months of mediation sessions, and on the eve of a contested and fully-briefed class
certification hearing. The parties are each represented by capable counsel, who have litigated the
primary merits issue—whether the loans at issue are exempt from dischargeability under 11 U.S.C.
§ 523(a)(8)(A)(ii)—all the way through a full Fifth Circuit appeal. Nonetheless, there are
numerous issues the Plaintiff would still have to surmount after class certification in order to obtain
a final verdict that could withstand appeal in this case, including the availability of damages for
discharge violations under the Supreme Court’s decision in Taggart v. Lorenzen, 139 S. Ct. 1795,
204 L. Ed. 2d 129 (2019) and the availability of classwide relief under the Fifth Circuit’s decision
in In re Crocker, 941 F.3d 206 (5th Cir. 2019) (“We also leave for the court on remand the separate
issue, if it becomes relevant, of whether that court has authority to enforce the injunctions arising
from discharges entered by any bankruptcy court in the same judicial district.”). The Settlement is
a reasonable compromise of hotly disputed claims, and is not a product of fraud or collusion.
2.

Absent settlement, this litigation will remain complex and expensive,
and the duration is uncertain.

This adversary proceeding has, to date, lasted almost five years. Should this Court grant
class certification, there would be a potential appeal under Rule 23(f), and then a trial of the
10
3626599v.3

Case 16-03175 Document 346-1 Filed in TXSB on 08/04/21 Page 16 of 32

Plaintiff’s classwide claims on the merits. Even if there was no stay pending a 23(f) appeal, the
parties are likely at least a year away from final judgment, and then there would undoubtedly be
an appeal given the uncertainty of the current state of the law following the Taggart v. Lorenzen
decision. Final relief for this class would likely be years away.
Moreover, under the Fifth Circuit’s decision in In re Crocker, a final judgment in this case
can only deliver relief for class members in the Southern District of Texas. Obtaining relief for
class members in the other eight judicial districts within the Fifth Circuit would require filing new
proceedings and litigating those cases to judgment, multiplying the complexity and expense of this
proceeding, and likely delaying any recovery for class members outside this district even longer.
3.

There has been extensive discovery and development of this case.

Under the third Reed factor, “the key issue is whether the parties and the district court
possess ample information with which to evaluate the merits of the competing positions.” In re
Heartland, 851 F. Supp. 2d at 1064 (citing Ayers v. Thompson, 358 F.3d 356, 369 (5th Cir. 2004)).
Here, the parties have been engaged for discovery for over four years, have engaged in ample
motion practice including a full-blown appeal on the principal merits issue to the Fifth Circuit
Court of Appeals, and have fully briefed the issues of class certification. There is no concern here
that the parties are settling at a preliminary stage.
4.

The probability of Plaintiff prevailing on the merits.

Here, given the appeal that has “already occurred in this case, the probability of the
Plaintiff’s success on the merits [has] largely been resolved.” See Ayers, 358 F.3d at 370. Plaintiff
Crocker believes, however, that the settlement which he has negotiated falls within the range of
the expected outcome of a trial. See Heartland, 851 F. Supp. 2d at 1065 (“In evaluating the
likelihood of success, the Court must compare the terms of the settlement with the rewards the

11
3626599v.3

Case 16-03175 Document 346-1 Filed in TXSB on 08/04/21 Page 17 of 32

class would have been likely to receive following a successful trial.”) For class members, this
Settlement offers 100% debt relief, credit repair, and their pro rata share of 100% restitution of
any amounts the class members can prove they paid to Navient post-discharge after payment of
Expenses. Given the Supreme Court’s guidance in Taggart, it would be uncertain whether class
members could obtain any further relief in this action, and this Settlement offers the possibility of
obtaining that relief immediately, rather than after several more years of appeals.
5.

The range of possible recovery and certainty of damages

This factor requires the trial court to “establish the range of possible damages that could be
recovered at trial and, then, by evaluating the likelihood of prevailing at trial and other relevant
factors, determine whether the settlement is pegged at a point in the range that is fair to the plaintiff
settlors.” In re Heartland, 851 F. Supp. 2d at 1067. As noted in considering the last factor, a
judgment awarding the class members 100% debt relief and their pro rate share of 100% of
provable restitution after expenses is well within the range of possible damages that could be
recovered at trial, and there is certainly no guarantee that any further damages could be recovered.
Although the question is not “whether the parties have reached exactly the remedy they would
have asked the Court to enter absent the settlement,” indeed this Settlement is within the range of
remedies this Court may likely have ordered, should Plaintiff have prevailed at trial. Id. (citing
Klein v. O'Neal, Inc., 705 F. Supp. 2d 632, 656 (N.D. Tex. 2010)).
6.

The Opinions of Class Counsel, Class Representatives, and Absent
Class Members

“The endorsement of class counsel is entitled to deference, especially in light of class
counsel's significant experience in complex civil litigation and their lengthy opportunity to
evaluate the merits of the claims.” In re Heartland, 851 F. Supp. 2d at 1068 (citing DeHoyos v.
Allstate Corp., 240 F.R.D. 269, 292 (W.D. Tex. 2007)). Interim Class Counsel and Crocker both
12
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enthusiastically endorse this settlement. This settlement awards near total relief to the absent class
members as regards debt relief, credit repair, and out-of-pocket damages, and secures the fresh
start each of these class members was entitled to when he or she obtained his or her bankruptcy
discharges. In as much as class members are receiving both debt relief and restitution, every Class
Member affected by Navient’s conduct—whether they made payments post-discharge or suffered
through post-discharge collection attempts and a ding on their credit—stands to receive a material
benefit from this settlement. Interim Class Counsel is unaware of any absent class members who
have expressed any reservations about this outcome, but any such class members will have an
opportunity to express any such objections once notice is issued.
In sum, all six Reed factors counsel in favor of preliminary approval of the Settlement
Agreement.
C. The Settlement also meets each of the Rule 23(e)(2) factors.
1.

Adequate Representation

As noted below, in our discussion of the Rule 23(a) factors, both interim Class Counsel
and Crocker have doggedly represented this class through nearly five years of active litigation,
including a Fifth Circuit appeal. Crocker sat for a deposition and attended six mediation sessions
to confect this settlement. Class counsel have aggressively represented this class throughout,
obtaining considerable interim relief in advance of this settlement, including a nationwide halt in
Navient’s collection activity on non-title IV loans and a nationwide partial forgiveness of interest.
Class Counsel and Crocker have adequately represented the instant class.
2.

Arm’s length negotiation

This settlement agreement was the subject of arm’s length negotiation over the course of
many months with an experienced mediator, Eric Green. The participation of a highly qualified
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mediator in settlement negotiations strongly supports a finding that negotiations were conducted
at arm’s length and without collusion. D’Amato, 236 F.3d at 85 (“[A] court-appointed mediator’s
involvement in precertification settlement negotiations helps to ensure that the proceedings were
free of collusion and undue pressure.”); Tiro v. Pub. House Investments, LLC, No. 11 CIV. 7679
CM, 2013 WL 2254551, at *2 (S.D.N.Y. May 22, 2013) (“The assistance of an experienced JAMS
employment mediator . . . reinforces that the Settlement Agreement is non-collusive.”). The parties
initially sought to mediate this case prior to a ruling on Navient’s motion for summary judgment,
and after that mediation failed the parties engaged in considerable motion practice and a Fifth
Circuit appeal. Ultimately, the parties were able to settle only on the doorstep of a class
certification hearing after many months of a second mediation.
Additionally, this Settlement is the product of arm’s length negotiations by informed and
experienced counsel, following the necessary discovery. With respect to discovery, Class Counsel
conducted a thorough pre-suit investigation and evaluation of the relevant claims and defenses.
Burge Decl. at ¶ 4. Moreover, they have briefed a number of contested issues to the Bankruptcy
Court and conducted significant discovery in the course of the litigation, including serving requests
for production and interrogatories on Navient. In response to Plaintiff’s document requests,
Navient produced over 100,000 pages of documents, which Class Counsel have analyzed. Class
Counsel have also deposed a corporate representative of Navient pursuant to Fed. R. Civ. P.
30(b)(6), several other Navient representatives, and sought third party discovery. Id. By engaging
in thorough discovery and the litigation of these claims in the Bankruptcy Court, Class Counsel
has obtained the necessary understanding of the strengths and weaknesses of Plaintiff’s claims.
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3.

The adequacy of relief
i.

Costs, risks, and delay of trial and appeal.

As noted above in discussing the fourth and fifth Reed factors, this Settlement is well with
the “range of possible damages” that could be obtained following a trial. See In re Heartland, 851
F. Supp. 2d at 1067. Moreover, this Settlement offers class members the opportunity for immediate
relief and avoids the inevitable delays of trial and appeals that would accompany obtaining a
similar award following a trial. Further, given the Supreme Court’s decision in Taggart and the
Fifth Circuit’s decision in Crocker, a final judgment in this case awarding even the relief obtained
in this settlement would face a risk of reversal on appeal.
ii.

The effectiveness of distribution

Under this prong, courts are asked to consider “evaluation of any proposed claims process,”
and in particular whether “the method of claims processing [ensures] that it facilitates filing
legitimate claims.” See 2018 advisory committee notes to Rule 23(e)(2), ¶¶ C & D. And indeed,
in this Settlement Agreement, the parties gave considerable thought to designing a claims process
that would be a seamless and simple for class members as possible.
Because of the unique ascertainability of these Class Members—all are former or current
borrowers of loans serviced by Navient—Navient has the identity and last known address of all
Class Members. As to most Class Members, the relief obtained in this Settlement will be automatic
and will require no claims process at all. Navient will grant 100% debt relief and credit repair to
all Class Members and Navient will automatically process restitution payments for most Class
Members who entitled to restitution. The sole exception is Class Members with a non-bankrupt
co-borrower for which Navient may have collected from the co-borrower for some portion of the
post-discharge period. These Class Members represent less than 10% of the total Class. For those
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Class Members, they are being asked to return a certification that the post-discharge payments
were made by those Class Member with their own funds, which is a reasonable way of ensuring
that the Class Member’s claim to restitution is legitimate. Interim Class Counsel has secured the
ability to contact and work with these Class Members to ensure that as many as possible return
these claim forms, and Navient has a limited audit right.
Overall, this plan of distribution ensures that relief will be automatic for approximately
90% of Class Members, while maintaining a claims process for those Class Members whose
entitlement to restitution may reasonably be subject to dispute.
iii.

The terms of any proposed award of attorney’s fees.

The parties did reach an agreement that Class Counsel may apply to the Court for the
payment of up to $3.65 million in attorney’s fees, which will be paid by Navient separately from
any amounts to be received by Class Members. Class Counsel believes that this proposed award
is reasonable for the nearly five years of work that went into this proceeding and the significant
relief obtained through this proceeding both for these Class Members and nationwide through a
halt on collections and forgiveness of interest. Class Counsel intends to support this award through
a separate filing. There is no concern, however, that the award of attorneys’ fees here will erode
any Class Members’ recovery or render that recovery illusory.
iv.

Any agreements required to be disclosed under 23(e)(3).

Rule 23(e)(3) requires that “the parties seeking approval must file a statement identifying
any agreement made in connection with the proposal.” Other than the proposed award of attorney’s
fees, discussed above, the parties have reached two other relevant agreements.
First, Navient has agreed to pay Crocker an award not to exceed $15,000 for his
representation of the Class. This award is reasonable, given Crocker’s efforts in monitoring this

16
3626599v.3

Case 16-03175 Document 346-1 Filed in TXSB on 08/04/21 Page 22 of 32

litigation, appearing for a deposition, attending six mediation sessions, and preparing to testify at
a class certification hearing. This award will be paid separate from any compensation to the Class
and it will not erode any Class Members’ recovery.
Second, Navient has agreed that Class Counsel may petition to have their expenses paid
from the funds to be paid as restitution in this matter. Class Counsel intends to move this court to
recover its actual out-of-pocket expenses in this matter from the funds that Navient will be paying
to Class Members. This will reduce each Class Member’s recovery of restitution by their pro rata
amount of any such expenses, although the Settlement Agreement provides that any unclaimed
funds will be distributed to Class Members to attempt to return them to full recovery of restitution.
Class Counsel presently expects that its out-of-pocket expenses will be less than 30% of the
Automatic Refund Amount in this Settlement, ensuring that all Class Members will receive at least
70% of the restitution to which they are entitled under this Settlement Agreement, and likely
substantially more should Class Members return their certification forms.
There is nothing unusual about a payment to the class representative to compensate him
for his time spent prosecuting the case, or about attorneys reimbursing their out-of-pocket expenses
out of the recovery obtained for the client.
4.

The proposal treats class members equitably.

This final Rule 23(e)(2) factor “calls attention to a concern that may apply to some class
action settlements--inequitable treatment of some class members vis-a-vis others. Matters of
concern could include whether the apportionment of relief among class members takes appropriate
account of differences among their claims, and whether the scope of the release may affect class
members in different ways that bear on the apportionment of relief.” 2018 Advisory Committee
notes to Rule 23(e)(2), ¶¶ C & D.
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Here, the Settlement Agreement ensures that all Class Members receive meaningful relief.
It is certainly true that some Class Members may receive only debt relief and credit repair, while
others may receive only restitution, but the Settlement Agreement preserves the possibility of
complete recovery for both groups of Class Members, and ensures meaningful recovery for all.
***
Thus, application of both the Reed factors and the Rule 23(e)(2) factors indicates that the
Settlement is fair, reasonable, and adequate. As such, Plaintiff respectfully requests that the
Bankruptcy Court preliminarily approve the Settlement.
II.

The Court Should Preliminarily Certify the Settlement Class.
The Bankruptcy Court should preliminarily certify the Settlement Class contemplated by

the Settlement Agreement. Classes certified solely for purposes of settlement are “a stock device”
in litigation, the utility of which is recognized in all Federal Circuits. See Amchem Prod., Inc. v.
Windsor, 521 U.S. 591, 618 (1997). Rule 23 provides that a court must certify an action as a class
action where the class satisfies the four prerequisites of Rule 23(a), and one of the three criteria
set forth in Rule 23(b). Id. Here, for the reasons previously explained in Plaintiff’s Motion for
Class Certification [Doc. 245], which will be briefly restated herein, the proposed Settlement Class
satisfies the relevant requirements of Rule 23(a) and Rule 23(b)(3).
A. Numerosity
Rule 23(a)(1) requires Plaintiff to demonstrate that “the class is so numerous that joinder
of all members is impracticable.” In this Circuit, a class consisting of 100 to 150 members “is
within the range that generally satisfies the numerosity requirement.” Mullen v. Treasure Chest
Casino, LLC, 186 F.3d 620, 624 (5th Cir. 1999). The Class will consist of over 750 members,
hence the numerosity requirement is easily satisfied.
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B. Commonality
Commonality is satisfied when “there are questions of law or fact common to the class[.]”
Fed. R. Civ. P. 23(a)(2). The claims of the individual class members “must depend upon a common
contention …. That common contention [] must be of such a nature that it is capable of classwide
resolution—which means that determination of its truth or falsity will resolve an issue that is
central to the validity of each one of the claims in one stroke.” Id. To establish commonality, a
plaintiff must demonstrate two things: (1) “that there exists a common policy or practice, possibly
an implicit one, that is the alleged source of the harm to class members,” and (2) “that there are
common questions of law or fact that will be dispositive of the class members’ claim.” M.D. v.
Perry, 294 F.R.D. 7, 28-29 (S.D. Tex. 2013).
Here, Plaintiff alleges that the source of his and Class Members’ injuries is Defendants’
long practice of collecting and/or attempting to collect on dischargeable educational loans postdischarge, which Plaintiff alleges violates Section 524(a). Resolution of common questions of law
and fact will be dispositive of Class Members’ claims. In order to prevail on a claim that Section
524(a) was violated, a plaintiff must show that: (1) a discharge injunction order was entered in the
plaintiff’s bankruptcy proceeding; (2) the debt at issue is pre-petition and discharged under the
provisions of the Code; and (3) an act was subsequently taken to establish the plaintiff’s liability
for a debt or to recover a debt in any manner. All Class Members share all of these elements. In
the Crocker decision, as noted, the Fifth Circuit has already held that the Class Members’
educational loans are dischargeable. The class definition itself dictates that the debt is pre-petition
and discharged, and given the common policies and practices that Defendants employed as to all
Class Members, the commonality requirement is met.
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C. Typicality
Typicality is likewise satisfied as Plaintiff’s claims are typical of the claims of the Class.
“The commonality and typicality requirements of Rule 23(a) tend to merge.” Wal-Mart, 564 U.S.
at 350 n.5 (quoting Falcon, 457 U.S. at 157 n.13). Like commonality,
[t]ypicality does not require a complete identity of claims. Rather the critical
inquiry is whether the class representative’s claims have the same essential
characteristics of those of the putative class. If the claims arise from a similar course
of conduct and share the same legal theory, factual differences will not defeat
typicality.
James v. City of Dallas, 254 F.3d 551, 571 (5th Cir. 2001), abrogated on other grounds by
M.D., 675 F.3d at 832, abrogation recognized by In re Rodriguez, 695 F.3d 360, 367 n.9 (5th Cir.
2012) (internal quotation marks and citations omitted). “Often, once commonality is shown
typicality will follow as a matter of course.” Perry, 294 F.R.D. at 29 (citation omitted). As already
indicated, Plaintiff’s claims hinge on the same questions of law and fact as the claims of the Class.
Therefore, typicality is satisfied.
D. Adequacy of Representation
Adequacy of representation tends to merge with commonality, though it “also raises
concerns about the competency of class counsel and conflicts of interest.” Wal-Mart, 564 U.S. at
350 n.5 (quoting Falcon, 457 U.S. at 157 n.13). “Rule 23(a)’s adequacy requirement encompasses
class representatives, their counsel, and the relationship between the two.” Stirman v. Exxon Corp.,
280 F.3d 554, 563 (5th Cir. 2002) (quoting Berger v. Compaq Computer Corp., 257 F.3d 475, 479
(5th Cir. 2001)) (internal quotation marks omitted). The courts consider: (1) “the zeal and
competence of the representative[s’] counsel” and (2) “the willingness and ability of the
representative[s] to take an active role in and control the litigation and to protect the interests of
absentees[.]” Id. (internal quotation marks and citations omitted).
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Class Counsel is well qualified and experienced in class action lawsuits, complex
commercial litigation, bankruptcy law and procedure, and student loan litigation. See Declarations
of Class Counsel in Support of Class Certification, at Docs. 245-3, 245-4, 245-6. As noted above
in the discussion of the settlement factors, Class Counsel have litigated the Settlement Class’s
claims thoroughly and with vigor, and have participated in days of lengthy mediation to reach the
proposed Settlement. Further, Class Counsel have no interests that are adverse to those of Plaintiff
or the Settlement Class.
Indeed, Plaintiff and Class Counsel have already obtained significant relief for the class,
through the filing of a Motion for Preliminary Injunction and the negotiation of an Agreed Order
pursuant to which Navient has stopped collection activity against Class Members during the
pendency of this suit. Plaintiff and Class Counsel have also successfully litigated the merits of this
dispute through resolution in the United States Fifth Circuit, and obtained a ruling that Class
Members’ educational loans are dischargeable under 11 U.S.C. § 523(a)(8). Plaintiff and his
counsel are adequate representatives for the Class.
For these reasons, the adequacy requirement is satisfied.
E. Predominance and Superiority
In addition to satisfying the four requirements of Rule 23(a), the proposed class also
satisfies the requirements of Rule 23(b)(3) that “questions of law or fact common to class members
predominate over any questions affecting only individual members” and that class treatment “is
superior to other available methods for the fair and efficient adjudication of the controversy.” Fed.
R. Civ. P. 23(b)(3).
Notably, the Supreme Court has held that courts need not consider the manageability of
trial in considering whether a settlement-only class can be certified under Rule 23(b)(3). Amchem
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Prod., 521 U.S. at 620 (“Confronted with a request for settlement-only class certification, a district
court need not inquire whether the case, if tried, would present intractable management problems,
for the proposal is that there be no trial.”).
“The Rule 23(b) predominance inquiry tests whether proposed classes are sufficiently
cohesive to warrant adjudication by representation.” Id. at 623. “This requirement, although
reminiscent of the commonality requirement of Rule 23(a) , … tests whether proposed classes are
sufficiently cohesive to warrant adjudication by representation.’” Unger, 401 F.3d at 320 (quoting
Amchem Prod., Inc. v. Windsor, 521 U.S. 591, 623-24 (1997)). “In order to ‘predominate,’
common issues must constitute a significant part of the individual cases.” Mullen 186 F.3d at 626
(citing Jenkins v. Raymark Indus., Inc., 782 F.2d 468, 472 (5th Cir. 1986)).
Here, common questions predominate over any questions that may affect individual Class
Members. In Mullen, the Fifth Circuit held that, even where there were individual issues of
causation, damages, and contributory negligence, the common issues—including negligence—
could still predominate and support class certification because they were “not only significant but
also pivotal.” Id. In reaching this conclusion, the court found persuasive the fact that all class
members were injured, the claims were asserted against a single defendant, and the claims were
asserted under federal law such that there were no individual choice-of-law issues. Id. at 627.
Similarly, here, all Class Members have been injured by Defendants, Plaintiff’s and Class
Member’s claims are asserted against Navient only and there are no disputes concerning the
conduct of various other defendants, and the federal bankruptcy laws apply to all Class Members
the same. Indeed, there will be no individual issues of causation or contributory liability here as
the court confronted in Mullen. As in Mullen, this Court should find that common issues
predominate.
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In addition, prosecuting this action as a class action is clearly superior to other methods of
adjudicating this matter. Here, hundreds of individual debtors have been affected by Navient’s
alleged conduct and settling their claims in the context of a class action will conserve both judicial
and private resources and will hasten recovery. These judicial efficiency concerns favor a finding
of superiority. “The procedural device of a Rule 23(b)(3) class action was designed not solely as a
means for assuring legal assistance in the vindication of small claims but, rather, to achieve the
economies of time, effort, and expense.” Id. at 749 (citing Sterling v. Velsicol Chem. Corp., 855
F.2d 1188, 1196 (6th Cir. 1988)). The classic case for a Rule 23(b)(3) class action is where the
“claims of a large number of individuals can be adjudicated at one time, with less expense than
would be incurred in any other form of litigation.” Roper, 578 F.2d at 1112.
III.

The Court Should Approve the Proposed Notice Plan.
Rule 23(e)(1) requires the Bankruptcy Court to “direct notice in a reasonable manner to all

class members who would be bound by the proposal.” Fed. R. Civ, P. 23(e)(1). The Bankruptcy
Court has broad discretion to approve the proposed manner of giving notice, so long as the
procedures are reasonable and comport with due process. In re Katrina Canal Breaches Litig., 628
F.3d 185, 197 (5th Cir. 2010) (“Under Rule 23(e), a settlement notice need only satisfy the ‘broad
reasonableness standards imposed by due process.’ ”) (citations omitted); 3 Newberg on Class
Actions § 8:18 (5th ed.) at 223 (“[T]he court's formulation of an adequate notice procedure
under Rule 23(e) is limited only by constitutional due process considerations.”).
Rule 23(c)(2)(B) also provides that, for any class certified under Rule 23(b)(3), “the court
must direct to class members the best notice that is practicable under the circumstances, including
individual notice to all members who can be identified through reasonable effort.” Fed. R. Civ. P.
23(c)(2)(B). It further provides that the notice must include: “(i) the nature of the action; (ii) the
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definition of the class certified; (iii) the class claims, issues, or defenses; (iv) that a class member
may enter an appearance through an attorney if the member so desires; (v) that the court will
exclude from the class any member who requests exclusion; (vi) the time and manner for
requesting exclusion; and (vii) the binding effect of a class judgment on members under Rule
23(c)(3).” Id; see also In re Deepwater Horizon, 739 F.3d 790, 819 (5th Cir. 2014) (discussing
same requirements).
Here, the proposed notice plan is reasonable and meets the requirements of the Federal
Rules of Civil Procedure and due process. As described above, notice will be provided to the Class
promptly after the entry of the Preliminary Approval Order. Agreement, § 1.40 (noting that Notice
shall be provided to Class Members not later than five business days after the Court’s approval of
the Notice). Here, Navient’s records and publicly available bankruptcy court records permit
identification of all Class Members, allowing Notice to be sent directly to them. Id. at § 5.2.
Navient will mail notice directly to Class Members via first class mail to all Class Members at
each Class Member’s last known address and email a Class Notice to any email address Navient
has on file. Id. If any Class Notices are returned, Navient will re-mail the Notice to any forwarding
address that is provided. Id. at § 5.4. In addition, Navient will use commercially available efforts
to obtain a valid mailing address for every Class Member where a Class Notice is returned without
a forwarding address. Id. at § 5.5. Navient will further attempt to contact the Class Members
through text message if Navient is unable to obtain a valid mailing address. Id. at § 5.6. Navient
will also provide Class Counsel with a list of all Class Members for which it has been unable to
obtain valid mailing addresses, and Class Counsel are then entitled to contact the client through
various means. Id. at § 5.7. Lastly, for Class Members who are required to return a Certification
Form to obtain restitution, Navient will provide their contact information to Class Counsel so that
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Class counsel can contact them to inform them of the need to return the Form to obtain restitution.
Id. at § 5.8. As such, the Notice will be provided to all Class Members in a timely fashion, giving
them sufficient time to decide whether to participate in the Settlement, object or opt out. Id. at Ex.
1. Thus, this proposed notice plan more than meets the reasonableness standard.
In addition, the proposed Notice is sufficiently detailed, as required by Rule 23(c)(3). The
Notice describes the nature of the Action, defines the Settlement Class, explains the Released
Claims, as well as the monetary and other terms of the Settlement, and fully details the Settlement
Class Members’ rights. See Settlement Agreement, Ex. 1. It will also indicate the time and place
of the Final Approval Hearing, and the processes for opting out of and/or objecting to the
Settlement. Id. It also details the provisions for payment of Attorneys’ Fees and Expenses and
provides contact information for Class Counsel. Id.
For these reasons, the proposed notice plan is not only reasonable but also the best notice
that is practicable under the circumstances.
CONCLUSION
For the foregoing reasons, Plaintiff respectfully requests that the Bankruptcy Court: (1)
preliminarily approve the Settlement Agreement; (2) certify the Settlement Class and appoint the
Plaintiff as class representative and Fishman Haygood LLP, Jones Swanson Huddell & Daschbach
LLC; Boies Schiller Flexner LLP; Law Offices of Joshua B. Kons, LLC; Tran Singh, LLP; and
Ross, Banks, May, Cron, & Cavin P.C. as Class Counsel; (3) set a date and time for the Final
Approval Hearing; and (4) approve the form and manner of Notice.
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Dated: August 4, 2021.
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SETTLEMENT AGREEMENT AND RELEASE
This Settlement Agreement and Release is entered into by and between (i) Plaintiff Evan
Brian Crocker, individually and on behalf of a settlement class, and (ii) Defendants Navient
Solutions, LLC and Navient Credit Finance Corporation. The parties hereto intend (subject to court
approval) to resolve, discharge, and forever settle on a circuit-wide basis the claims asserted in the
adversary class action captioned Evan Brian Crocker v. Navient Solutions, LLC et al, Adv. Pro.
No. 16-03175, in the United States Bankruptcy Court for the Southern District of Texas, Houston
Division.
RECITALS
A.

On November 3, 2015, Evan Brian Crocker filed for bankruptcy relief in the United

States Bankruptcy Court for the Southern District of Texas, Case No. 15-35886. A discharge order
was signed on February 9, 2015.
B.

On August 5, 2016, Evan Brian Crocker filed an adversary complaint (Adv. Proc.

No. 16-03175) captioned Evan Brian Crocker v. Navient Solutions, LLC et al in the United States
Bankruptcy Court for the Southern District of Texas, Houston Division. On August 26, 2016, Mr.
Crocker amended that complaint to add class action allegations. On July 19, 2021, Mr. Crocker
amended his adversary complaint for a final time to include certain statutory claims.
C.

The parties hereto have engaged in extensive discovery, including the exchange of

written discovery requests and responses, the production of voluminous documents, and
substantial deposition activity. They have also engaged in extensive briefing on multiple issues,
including the arbitrability of the asserted claims; the scope and applicability of the exceptions to
discharge set forth in 11 U.S.C. § 523(a)(8); the appropriate procedure for asserting discharge
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violations; the remedies available for discharge violations; the geographical limitations on a
court’s ability to enforce discharge injunctions, discovery disputes, and class certification.
D.

Based on the discovery conducted, the evaluation of the facts and the law, and

multiple mediation sessions with mediator Eric Green, the parties hereto have agreed (subject to
court approval) to a settlement covering certain student loans to borrowers who received
bankruptcy discharges in bankruptcy courts in the United States Fifth Circuit (Texas, Louisiana,
and Mississippi).
E.

No party to this Settlement Agreement and Release concedes or admits the validity

of any position taken by any other party. All parties maintain that the claims, defenses, and
positions they have asserted are valid. The parties have nonetheless agreed to enter into this
Settlement Agreement and Release to avoid the expense, delay, disruption, and uncertainty of
further litigation.
F.

This Settlement Agreement and Release (and all associated exhibits and

attachments) are made solely for purposes of attempting to consummate a settlement. This
Settlement Agreement and Release is made in compromise of disputed claims.
G.

In the event this Settlement Agreement and Release is terminated pursuant to the

provisions set forth below or the court does not finally approve the proposed settlement, this
Settlement Agreement and Release shall be deemed null and void and shall have no force or effect
whatsoever. In that event, this Settlement Agreement and Release shall not be referred to or utilized
for any purpose whatsoever.
H.

The parties hereto reserve all, and do not waive any, rights, claims, and defenses.
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I. DEFINITIONS
As used in this Settlement Agreement and Release, the following terms shall have the
meanings set forth below:
1.1

“Action” means the adversary proceeding filed on August 5, 2016, in the United

States Bankruptcy Court for the Southern District of Texas, Adv. Pro. No. 16-03175, styled Evan
Brian Crocker v. Navient Solutions, LLC, et al.
1.2

“Aggregate Restitution Amount” means the sum, for all Settlement Class Members

of: (a) all Automatic Refund Amounts; plus (b) all Qualifying Conditional Refund Amounts.
1.3

“Agreement” means this Settlement Agreement and Release and all of its

attachments and exhibits.
1.4

“Appellate Deadline” means the date that is thirty (30) days after the Audit

Completion Date.
1.5

“Appellate Completion Date” means the date that is fifteen (15) days after the

Appellate Deadline.
1.6

“Attorneys’ Fees” means the sum of $3,650,000 that Navient has agreed (subject

to court approval) to pay to Class Counsel to compensate them for the value of the time spent
litigating the Action. The term Attorneys’ Fees does not include Litigation Expenses.
1.7

“Audit Notice” means notice in substantially the same form and substance attached

as Exhibit 1 through which Navient can inform Settlement Class Members that their Certification
Forms have been selected for audit.
1.8

“Audit Selection Deadline” means the date that is ten (10) business days after the

Certification Deadline.
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1.9

“Audit Completion Date” means the date that is sixty (60) days after the Audit

Selection Deadline.
1.10

“Automatic Refund Amount” means: (i) for each Single Borrower Loan, the total

payments received by Navient from the date of the Discharged Borrower’s discharge through the
Notice Approval Date; and (ii) for each Multiple Borrower Loan, the total payments received by
Navient after the date of the Discharged Borrower’s discharge and prior to the first date (if any)
that the Navient system of record for the Multiple Borrower Loan reflected a “Dropped Borrower”
through the Notice Approval Date. The Automatic Refund Amount shall be determined by Navient
by reference to the appropriate fields in the CLASS System, the FDR System, or other Navient
system of record for each Single Borrower Loan and Multiple Borrower Loan. Exhibit 1 to the
Class Notice shall have a column setting forth the Automatic Refund Amount, if any, for each
Single Borrower Loan and Multiple Borrower Loan of each Class Member.
1.11

“Bankruptcy Court” means the United States Bankruptcy Court for the Southern

District of Texas.
1.12

“Certification Deadline” means the date identified in the Preliminary Approval

Order by which Settlement Class Members must submit Certification Forms with respect to
Conditional Refund Amounts in accordance with Section IV of this Agreement. The Certification
Deadline shall be no earlier than sixty (60) days after the Notice Mailing Date.
1.13

“Certification Form” means the form included as part of Exhibit 1 to the Class

Notice on which Discharged Borrowers on Multiple Borrower Loans may attest to the portion, if
any, of any Conditional Refund Amounts that they personally paid from their own funds.
1.14

“Certification Notification Deadline” means the date by which Navient will a)

inform Class Counsel of the total number of Certification Forms that were timely submitted to
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Navient; and (b) report to Class Counsel the aggregate dollar amount of Conditional Refunds that
would be payable to Settlement Class Members if the certified amounts on all such Certification
Forms constituted Qualifying Conditional Refund Amounts. The Certification Notification
Deadline shall be not later than seven (7) days after the Certification Deadline.
1.15

“Class” means, collectively, all Discharged Borrowers on Covered Loans.

1.16

“Class Counsel” means, collectively, all counsel of record for the Class

Representative in the Action.
1.17

“Class Member” means a natural person who is a member of the Class according

to the Class definition.
1.18

“Class Representative” means Evan Brian Crocker.

1.19

“Collection Cease Order” means the order entered by the Bankruptcy Court in the

Action on April 11, 2017, and docketed as ECF No. 122.
1.20

“Complaint” means the Fifth Amended Complaint filed in the Action on July 19,

2021, and docketed as ECF No. 345.
1.21

“Conditional Refund Amount” means, for each Multiple Borrower Loan, the total

payments received by Navient after the date of the Discharged Borrower’s discharge and after the
first date (if any) that the Navient system of record for the Multiple Borrower Loan reflected a
“Dropped Borrower” through the Notice Approval Date. The Conditional Refund Amount shall
be determined by Navient by reference to the appropriate fields in the CLASS System, the FDR
System, or other Navient system of record for each Multiple Borrower Loan. Exhibit 1 to the Class
Notice shall have a column setting forth the Conditional Refund Amount, if any, for each Multiple
Borrower Loan of each Class Member.
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1.22

“Consumer Credit Report” means an individual’s credit report issued by any of the

three major Credit Reporting Agencies.
1.23

“Covered Loans” means the loans listed on the Covered Loan List.

1.24

“Covered Loan List” means the list attached hereto as Exhibit 2, which identifies

the Class Members and the loans of those Class Members for which the Settlement provides relief.
The Covered Loan List shall include the Automatic Refund Amount, if any, and the Conditional
Refund Amount, if any, for each Covered Loan.
1.25

“Credit Reporting Agency” means TransUnion, Experian, and Equifax.

1.26

“Defendants” means Navient Solutions, LLC and Navient Credit Finance

Corporation.
1.27

“Defendants’ Counsel” means Navient’s counsel of record in the Action.

1.28

“Discharged Borrower” means each borrower or co-borrower who, from October

17, 2005, to the Notice Approval Date: (a) received a discharge in a bankruptcy case pending in
any United States Bankruptcy Court in the United States Fifth Circuit (Texas, Louisiana, and
Mississippi); and (b) who is or was an obligor on a Covered Loan for which there exists no
reaffirmation agreement enforceable under 11 U.S.C. § 524.
1.29

“District Court” means the United States District Court for the Southern District of

1.30

“Effective Date” means the date when all the conditions in Section 2 of this

Texas.

Agreement have occurred.
1.31

“Final” means five (5) business days after the latest of: (i) the date of final

affirmance on appeal of the Order of Final Approval; (ii) the date of final dismissal with prejudice
of the latest pending appeal from the Order of Final Approval; (iii) if no appeal is filed, the
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expiration of the time for the filing or noticing of any form of valid appeal from the Order of Final
Approval.
1.32

“Final Approval Hearing” means a hearing set by the District Court to take place

approximately thirty (30) days after the Opt-Out Deadline and the Objection Deadline for the
purpose of:
(i)

Determining the fairness, adequacy, and reasonableness of the Agreement and the
Settlement;

(ii)

Determining the good faith of the Agreement and the Settlement; and

(iii)

Entering the Order of Final Approval.

1.33

“Interest Accrual Order” means the order entered in the Action on May 10, 2021,

and docketed as ECF No. 326.
1.34

“Litigation Expenses” means the out-of-pocket expenses incurred by Class Counsel

in prosecution of the Action. The term Litigation Expenses does not include Attorneys’ Fees.
1.35

“Multiple Borrower Loans” means all Covered Loans on which there has been, at

any time, one or more co-borrowers, co-signers, or obligors in addition to the primary borrower.
1.36

“Navient” means Navient Solutions, LLC and Navient Credit Finance Corporation.

1.37

“Net Restitution Amount” means the Restitution Amount payable to a Settlement

Class Member after deduction of his or her Proportionate Share of Litigation Expenses.
1.38

“Neutral Party” means Fouad Kurdi of Resolutions, LLC, the party designated to

issue binding determinations on any appeals from Rejection Notices under Section IV of this
Agreement.
1.39

“Notice” or “Class Notice” means a notice (and associated Certification Form) to

be approved by the Bankruptcy Court substantially in the form and substance attached hereto as
Exhibit 3.
7
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1.40

“Notice Approval Date” means the date of the Preliminary Approval Order, which

(among other things) approves the Notice.
1.41

“Notice Mailing Date” means a date no later than five (5) business days after the

Notice Approval Date by which Navient shall mail the Class Notice to the individuals on the
Covered Loan List.
1.42

“Objection Deadline” means the date identified in the Preliminary Approval Order

by which a Settlement Class Member must serve written objections to the Settlement, if any, in
accordance with Section X of this Agreement. The Objection Deadline shall be no earlier than
sixty (60) days after the Notice Mailing Date.
1.43

“Opt-Out Deadline” means the date identified in the Preliminary Approval Order

by which a Request to Opt Out must be submitted in writing in accordance with Section IX of this
Agreement. The Opt-Out Deadline shall be no earlier than sixty (60) days after the Notice Mailing
Date.
1.44

“Order of Final Approval” means a final judgment and order to be entered and filed

by the District Court substantially in the form and substance attached hereto as Exhibit 4.
1.45

“Parties” means the Class Representative and the Defendants.

1.46

“Preliminary Approval Order” means an order to be entered and filed by the

Bankruptcy Court titled “Order Preliminarily Approving Settlement and Providing for Notice”
substantially in the form and substance attached hereto as Exhibit 5.
1.47

“Private Student Loans” means student loans that were not made, insured, or

guaranteed by a governmental unit or non-profit institution; were not made under any program
funded in whole or in part by any governmental entity or non-profit institution; and were for
attendance at schools that were not accredited under Title IV of the Higher Education Act of 1965.
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1.48

“Proportionate Share of Litigation Expenses” means the amount equal to the class

members’ Restitution Amount multiplied by the percentage that results from dividing the
Litigation Expenses by the Aggregate Restitution Amount.
1.49

“Qualifying Conditional Refund Amount” means the portion, if any, of the

Conditional Refund Amount that a Discharged Borrower certifies as having been paid with his or
her own personal funds on a Certification Form that is: (a) fully completed and properly executed;
(b) timely returned; and (c) not subject to a Rejection Notice issued under Section IV hereof or, if
subject to a Rejection Notice, is determined by the Neutral Party to be payable by Navient.
1.50

“Rejection Notice” means notice in substantially the same form and substance

attached as Exhibit 6 through which Navient will inform Settlement Class Members that their
Certification Forms have been rejected.
1.51

“Released Claims” means any and all claims, defenses, demands, actions, causes

of action, rights, offsets, suits, damages, lawsuits, costs, relief for contempt, losses, attorneys’ fees,
expenses, or liabilities of any kind whatsoever, in law or in equity, for any relief whatsoever,
including monetary, sanctions or damage for contempt, injunctive, or declaratory relief, rescission,
general, compensatory, special, liquidated, indirect, incidental, consequential, or punitive
damages, as well as any and all claims for treble damages, penalties, interest, attorneys’ fees, costs,
or expenses, whether a known or Unknown Claim, suspected or unsuspected, contingent or vested,
accrued or not accrued, liquidated or unliquidated, matured or unmatured, and including any
claims arising under the United States Bankruptcy Code, the Fair Credit Reporting Act, or state
unfair trade practice laws, that in any way concern, arise out of, or relate to Covered Loans or the
facts and circumstances alleged in the Complaint. Released Claims also include any allegation that
any Defendant or Releasee conspired with, aided and abetted, or otherwise acted in concert with
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any other Defendant, Releasee, or other third parties, with regard to any of the facts, acts, events,
transaction, occurrences, courses of conduct or business practices within the scope of these
Released Claims.
1.52

“Releasees” or “Released Parties” means each of: (1) Defendants; (2) each of

Defendants’ past, present or future subsidiaries, parent companies, divisions, affiliates, partners or
any other organizational units of any kind doing business under their names, or doing business
under any other names, or any entity now or in the past controlled by, controlling, or under the
common control with any of the foregoing and doing business under any other names, and each
and all of their respective affiliates and subsidiaries, and each of their respective predecessors,
successors, and assigns; and (3) each of the present and former officers, directors, partners,
shareholders, agents, employees, attorneys (including any consultants hired by counsel), advisors,
trustees and co-trustees, investment advisors, associates, investment bankers, independent
contractors, representatives, beneficial owners, insurers, accountants, heirs, executors, and
administrators, and each of their respective predecessors, successors, and assigns of any person or
entity in subparts (1) or (2) hereof.
1.53

“Releasors” means the Class Representative, all Settlement Class Members, and

each of their respective heirs, executors, administrators, assigns, predecessors, and successors, and
any other person claiming by, through, or under any or all of them.
1.54

“Request to Opt Out” means the written request from a Class Member that seeks to

exclude that person from the Settlement Class and that complies with the requirements set forth in
Section IX of this Agreement.
1.55

“Restitution Amount” means: (i) on Single Borrower Loans, 100% of the amount

set forth in the Automatic Refund column of the Covered Borrower List; and (ii) on Multiple

10

Case 16-03175 Document 346-3 Filed in TXSB on 08/04/21 Page 11 of 39

Borrower Loans, that portion of the amount set forth in the Conditional Refund column of the
Covered Borrower List that has been determined through the process set forth in Section IV to
have been paid by the Discharged Borrower from his or own personal funds. On Multiple Borrower
Loans, the Restitution Amount does not include any portion of the amount set forth in the
Conditional Refund column of the Covered Borrower List unless and until such amount is
determined to constitute a Qualifying Conditional Refund Amount.
1.56

“Restitution Payment Date” means the date that is ten (10) business days after the

Appellate Completion Date.
1.57

“Settlement” means the settlement terms set forth in this Agreement.

1.58

“Settlement Class” means the collective group of all Class Members who do not

properly and timely exclude themselves from the Settlement.
1.59

“Settlement Class Member” means any person who is a member of the Settlement

1.60

“Single Borrower Loans” means all Covered Loans on which there has never been

Class.

any co-borrowers, co-signers, or obligors other than the primary borrower.
1.61

“Termination Event” means any of the following events or circumstances: (a) the

failure of the Bankruptcy Court to preliminarily approve the Settlement or to enter the Preliminary
Approval Order without material changes; (b) the failure of the District Court to finally approve
the Settlement or to enter the Order of Final Approval without material changes; (c) reversal of or
any material change to the Order of Final Approval by any appellate court having jurisdiction; (d)
any order by the Bankruptcy Court, the District Court, or any appellate court having jurisdiction
that would require Navient to pay any amount of Attorneys’ Fees in excess of $3,650,000 or any
amount at all for Litigation Expenses; and (e) the timely submission of Requests to Opt Out by
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more than 25 % of Class Members or by Class Members representing more than 25 % of the sum
of all Automatic Refund Amounts and Conditional Refund Amounts set forth on the Covered Loan
List. The following shall not constitute Termination Events: (i) any failure or refusal by the District
Court to award some or all of the Litigation Expenses sought by Class Counsel; (ii) any reduction
or elimination of Litigation Expenses imposed by any appellate court having jurisdiction; (iii) any
failure or refusal by the District Court to award some or all of the Attorneys’ Fees sought by Class
Counsel; and (iv) any reduction or elimination of Attorneys’ Fees imposed by any appellate court
having jurisdiction.
1.62

“Unknown Claims” means any Released Claims which any Releasor does not know

or suspect to exist in his or her favor at the time of the entry of the Order of Final Approval, and
which, if known by him or her, might have affected his or her settlement with and release of the
Releasees, or might have affected his or her decision to opt out of the Settlement Class or to object
to this Settlement. With respect to any and all Released Claims, the Parties stipulate and agree that,
upon the Effective Date, the Class Representative shall expressly, and each of the Settlement Class
Members shall be deemed to have, and by operation of the Order of Final Approval shall have to
the fullest extent allowed by law, waived the provisions, rights, and benefits of any statute or
principle of common law similar to California Civil Code § 1542, which provides:
A general release does not extend to claims which the creditor does not know
or suspect to exist in his or her favor at the time of executing the release, which
if known by him or her must have materially affected his or her settlement
with the debtor.
Each Releasor may hereafter discover facts in addition to or different from those which he or she
now knows or believes to be true with respect to the subject matter of the Released Claims, but the
Releasors, upon the Effective Date, shall be deemed to have, and by operation of the Order of Final
Approval shall have, fully, finally, and forever settled and released to the fullest extent allowed by
12
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law any and all Released Claims, known or unknown, suspected or unsuspected, contingent or
non-contingent, whether or not concealed or hidden, which then exist, or heretofore have existed
upon any theory of law or equity now existing or coming into existence in the future, including,
but not limited to, conduct which is negligent, intentional, with or without malice, or a breach of
any duty, contract, law, or rule without regard to the subsequent discovery or existence of such
different or additional facts. The Class Representative acknowledges, and the Settlement Class
Members shall be deemed by operation of the Order of Final Approval to have acknowledged, that
the foregoing waiver was separately bargained for and constitutes a material term of the
Settlement.
II. CONDITIONS TO AND EFFECTIVENESS OF THE AGREEMENT
2.1

This Agreement is contingent upon the satisfaction in full of each of the material

conditions set forth below. The Effective Date of this Agreement shall be the date when all of the
following have occurred.
2.2

The Parties have signed the Agreement.

2.3

Navient has complied with the reporting requirements of 28 U.S.C. § 1715.

2.4

The Bankruptcy Court has preliminarily approved the Settlement, including the

Class Notice, and has entered the Preliminary Approval Order.
2.5

The District Court has granted a motion to withdraw the reference to consider and

approve the Settlement.
2.6

Navient has caused the Class Notice to be delivered pursuant to the Preliminary

Approval Order and the terms of the Agreement.
2.7

The District Court has entered the Order of Final Approval in the form attached

hereto as Exhibit 4.
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2.8

The Order of Final Approval has become Final.
III. SETTLEMENT CONSIDERATION

3.1

In consideration for the Releases set forth in Section VIII, Navient will provide the

following benefits to the Settlement Class.
3.2

Navient will forego collection from all Discharged Borrowers of 100% of all

outstanding balances (whether comprised of unpaid principal, unpaid interest, and/or unpaid fees)
that, as of the Effective Date, are reflected in Navient’s records on all Covered Loans. From and
after the Effective Date, each Covered Loan shall be deemed to have been discharged as to the
Discharged Borrowers, with no additional amounts due for principal, interest, fees, or otherwise.
This agreement by Navient to forego collection of loan balances shall not be treated as the
forgiveness of debt for purposes of tax reporting, because the loans shall be deemed to have been
discharged in the Discharged Borrower’s respective bankruptcies. Navient will not issue any Form
1099-C to any Settlement Class Member as a result of this agreement to forego collection.
Navient’s agreement to forego collection as set forth herein shall not in any way impair Navient’s
right or ability to seek repayment or other relief from any obligor on any Covered Loan(s) who is
not himself or herself a Discharged Borrower. Non-discharged co-borrowers, co-signers, or
obligors on Covered Loan(s) shall not be entitled to any relief under Section III of this Agreement.
3.3

Navient will pay to each Discharged Borrower who is a Settlement Class Member

the Net Restitution Amount, if any, applicable to each Covered Loan. Navient is not obligated by
this Agreement or otherwise to refund any payments made on Covered Loans that do not qualify
as Net Restitution Amounts as that term is defined in this Agreement. Navient will pay Net
Restitution Amounts to Discharged Borrowers who are Settlement Class Members according to
the procedures set forth below in Section IV.
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3.4

For each Single Borrower Loan, Navient will, within thirty (30) days after the

Effective Date, request that the Credit Reporting Agencies take steps to delete all trade lines at
Credit Reporting Agencies. For each Multiple Borrower Loan, Navient will, within thirty (30) days
after the Effective Date, request that the Credit Reporting Agencies update the trade lines to reflect
that the loan was subject to a bankruptcy discharge. Navient shall take commercially reasonable
steps to ensure that updating a trade line does not refresh any such trade line on any borrower’s
Consumer Credit Report.
3.5

Upon District Court approval in the Order of Final Approval, Navient agrees to pay

Class Representative Evan Brian Crocker an award not to exceed $15,000 for his representation
of the Class.
3.6

Navient agrees to implement business-practice enhancements reasonably designed

to ensure that, when Navient processes bankruptcy discharges after the Effective Date: (i) Private
Student Loans shall be coded as discharged as to any borrower or co-borrower who received a
bankruptcy discharge; and (ii) no post-discharge collection activity will occur on any such loans
against any discharged borrower or discharged co-borrower. These business-practice
enhancements are prospective only and shall not be admissible in support of any claim made by
or on behalf of any borrower or co-borrower who received a discharge outside of the Fifth Circuit
before the Effective Date. These business-practice enhancements shall not impact Navient’s ability
to collect on any loans against any obligors who did not themselves obtain bankruptcy discharges.
Navient agrees to maintain these business-practice enhancements in place unless and until (1)
Congress amends the Bankruptcy Code, or the United States Supreme Court issues a decision,
making such Private Student Loans non-dischargeable in bankruptcy, or (2) Navient is required,
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either through an enforcement action, consent order, or other government decree, to modify its
business practices.
3.7

The Order of Final Approval shall dissolve and vacate the Collection Cease Order,

but shall provide that the terms of the Interest Accrual Order shall remain in effect after the
Effective Date. Notwithstanding entry of the Order of Final Approval, Navient will continue, after
the Effective Date, to comply with the Interest Accrual Order.
IV. PROCESS FOR DETERMINING AND PAYING NET RESTITUTION AMOUNTS
4.1

Each Class Member will receive, as Exhibit 1 to the Notice, a schedule setting forth

the Covered Loans on which he or she is a Discharged Borrower. That schedule will set forth, for
each Covered Loan, the Automatic Refund amount, if any, and the Conditional Refund Amount,
if any.
4.2

If the Settlement receives final approval, Navient will pay to each Settlement Class

Member any Automatic Refund Amounts set forth on Exhibit 1 to the Notice for that Settlement
Class Member (less the Proportionate Share of Litigation Expenses applicable to each Automatic
Refund Amount). In order to receive payment under this Section 4.2, Settlement Class Members
do not have to submit any Certification Form or other information to Navient. In the case of
Covered Loans that have more than one Discharged Borrower associated with them, Navient will
pay the Automatic Refund Amounts to the primary borrower as shown in Exhibit 1.
4.3

If the Settlement receives final approval, Navient will pay to each Settlement Class

Member the portion of any Conditional Refund Amounts set forth on Exhibit 1 to the Notice for
that Settlement Class Member that is determined, according to the procedures set forth below, to
be a Qualifying Conditional Refund Amount.
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4.4

To be eligible for payment of any portion of any Conditional Refund Amounts, a

Settlement Class Member must submit a Certification Form to Navient by mailing the Certification
Form to McGuireWoods LLP, attn: Crocker Settlement Administrator, JPMorgan Chase Tower,
600 Travis Street, Suite 7500, Houston, TX 77002-2906, and/or by electronically submitting a
PDF copy of the Certification Form to crockersettlement@mcguirewoods.com. Certification
Forms must be post-marked and/or electronically submitted by no later than the Certification
Deadline.
4.5.

By the Certification Notification Deadline, Navient will (a) inform Class Counsel

of the total number of Certification Forms that were timely submitted to Navient; and (b) report to
Class Counsel the aggregate dollar amount of Conditional Refunds that would be payable to
Settlement Class Members if the certified amounts on all such Certification Forms constituted
Qualifying Conditional Refund Amounts.
4.6

By the Audit Selection Deadline, Navient will identify to Class Counsel any

Certification Forms (not to exceed 50% of the total Certification Forms received by Navient)
selected by Navient for audit. Navient shall also provide to Class Counsel copies of any or all
Certification Forms.
4.7

For each Certification Form that Navient selects for audit, Navient will send the

Settlement Class Member an Audit Notice by the Audit Selection Deadline. The Audit Notice shall
provide the Settlement Class member no less than thirty (30) days to submit to Navient any
supporting documents or other information substantiating the information set forth in the
Certification Form. Navient shall provide copies of any or all Audit Notices to Class Counsel.
4.8

By five (5) business days after the Audit Completion Date, Navient shall identify

to Class Counsel all Settlement Class Members who either (a) failed or refused to submit
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supporting documents or information in response to an Audit Notice or (b) submitted documents
or information in response to an Audit Notice that Navient has in good faith determined to indicate
the existence of material misrepresentations or omissions in their Certification Forms. All such
Settlement Class Members shall be deemed, subject to the appellate rights set forth below, to have
forfeited the right to payment of any portion of any Conditional Refund Amounts. Navient shall
send to each such Settlement Class Member a Rejection Notice indicating that his or her
Certification Form has been rejected and apprising him or her of appellate rights. Navient shall
provide to Class Counsel: (a) copies of any or all Rejection Notices; and (b) copies of the
information received by Navient in response to any or all Audit Notices subject to Rejection
Notices.
4.9

Any Settlement Class Member who receives a Rejection Notice shall have the right

to appeal the rejection of his or her claim to a refund of Conditional Settlement Amounts to the
Neutral Party. Any such appeal must be initiated by submitting a written notice to the Neutral Party
of the Settlement Class Member’s intent to appeal at the following address: 125 High Street, Suite
2205 Boston, MA 02110. Any such written notice must be postmarked on or before the Appellate
Deadline. The written notice must include any information or documents that the Settlement Class
Member wants the Neutral Party to consider. Upon receipt of the notice of appeal, the Neutral
Party will provide notice of the appeal to Navient’s Counsel within five (5) business days, and
Navient will have five (5) business days to submit any additional information Navient wants the
Neutral Party to consider. The Neutral Party shall determine (based solely on the Certification
Form, any information submitted in response to the Audit Notice, any material submitted by the
Settlement Class Member with the notice of appeal, and any materials submitted by Navient in
response to the notice of appeal) the amount, if any, of the Conditional Refund Amount that the
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Settlement Class Member has reasonably established to have been personally paid by the
Settlement Class Member himself or herself. The Neutral Party shall submit its determination
(which need not state the Neutral Party’s reasons or basis for the decision) to the appealing
Settlement Class Member, with copies to Navient’s Counsel and Class Counsel, within fifteen (15)
days of receiving a notice of appeal. The Neutral Party shall resolve all appeals by no later than
the Appellate Completion Date. Decisions by the Neutral Party shall be binding and conclusive
and shall not be subject to judicial review. Navient shall be responsible for paying the fees and
expenses of the Neutral Party, but shall have no obligation to pay any fees or expenses incurred in
the appellate process by any Settlement Class Member.
4.10

By no later than ten (10) business days after the Appellate Completion Date,

Navient shall calculate and inform Class Counsel of the Aggregate Restitution Amount.
4.11

By no later than ten (10) business days after the Appellate Completion Date,

Navient shall also calculate the Proportionate Share of Litigation Expenses by dividing the
approved Litigation Expenses by the Aggregate Restitution Amount. By way of example, if the
District Court were to award $500,000 in Litigation Expenses, and if the Aggregate Restitution
Amount were $2 million, each Settling Class Member’s Proportionate Share of Litigation
Expenses would equal 25% of his or her Restitution Amount.
4.12

By no later than the Restitution Payment Date, Navient shall: (a) pay to each

Settling Class Member his or her Net Restitution Amount; and (b) pay to Class Counsel, solely out
of the Aggregate Restitution Amount, any Litigation Expenses awarded by the District Court.
Navient shall pay Net Restitution Amounts by checks payable to Settlement Class Members as
their names are set forth on the Covered Loan List and mailed to them at their addresses set forth
on the Covered Loan List. Navient shall pay Litigation Expenses, if any, by wire transfer according
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to instructions to be provided to Navient by Class Counsel. Navient shall have no obligation to pay
any Litigation Expenses except for such Litigation Expenses as may be awarded by the District
Court to be paid solely out of the Aggregate Restitution Amount.
4.13

Automatic Refund Amounts otherwise payable to Settlement Class Members for

whom Navient is unable to locate a valid address shall be distributed on a pro rata basis as a second
distribution to Settlement Class Members entitled to the payment of Net Restitution Amounts until
each has received 100% of his or her Restitution Amount. Any Automatic Refund Amounts that
thereafter remain undistributed to Settlement Class members shall be paid as cy pres to a nonprofit organization acceptable to the Class Representative and to Navient, and approved by the
Court.
V. NOTICE TO THE CLASS
5.1

Notice of the Settlement shall be provided to all Class Members in the form of the

Class Notice.
5.2

On or before the Notice Mailing Date, Navient will mail the Class Notice (including

the Certification Form) to all Class Members via first class mail through the United States Postal
Service, postage pre-paid, at the addresses set forth on the Covered Loan List, and email the Class
Notice (including the Certification Form) to all Class Members at any email address Navient has
on file for that Class Member.
5.3

Navient shall provide Class Counsel with written confirmation that the Class Notice

has been mailed and emailed to all Class Members.
5.4

If any Notice is returned to Navient by the United States Postal Service with a

forwarding address for the recipient, Navient shall re-mail the Notice to that forwarding address.
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If an email is returned to Navient as undeliverable, Navient shall have no obligation to attempt to
find an alternate email address.
5.5

Navient shall use commercially reasonable efforts (through the same skip-tracing

or other methods Navient uses in the ordinary course of its business to locate addresses for
borrowers from who it is attempting to collect on student loans) to obtain a valid address for every
Class Member whose Notice is returned to Navient as undeliverable without the provision by the
Postal Service of any forwarding address. Navient shall remail the Class Notice to all such Class
Members at any new addresses Navient is able to locate through this process.
5.6

To the extent Navient is unable to determine a valid mailing address for any Class

Member through the process set forth above, Navient shall send a text message to any cell phone
number that Navient has on file for that Class Member stating: “You may be entitled to obtain
valuable benefits from Navient under a class action settlement applicable to one or more of your
student loans. Please contact us immediately to provide us a valid address to which we can mail
you the details of this settlement”; and/or (c) place up to three (3) phone calls to each phone number
Navient has on file for that Class Member to communicate (either to the person answering the call
or on a voicemail message): “You may be entitled to obtain valuable benefits from Navient under
a class action settlement applicable to one or more of your student loans. Please contact us
immediately to provide us a valid address to which we can mail you the details of this settlement.”
Navient shall remail the Class Notice to any new addresses Navient is able to obtain through this
process.
5.7

Navient shall provide to Class Counsel all email addresses and phone numbers that

Navient has on file for those Class Members for whom, through the processes outlined above,
Navient has been unable to obtain valid mailing addresses. Class Counsel shall then attempt to
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contact all such Class Members by emailing, texting, and calling them to obtain valid addresses to
which the Class Notice could be mailed. Class Counsel shall mail and/or email the Class Notice to
all Class Members for whom they are able to obtain valid addresses through these efforts.
5.8

Navient shall provide to Class Counsel all mailing addresses, email addresses, and

phone numbers that Navient has on file for those Class Members who have Conditional Refund
Amounts listed on their Class Notices. Class Counsel may contact these Class Members to inform
them of the need to return a Certification Form in order to obtain their Conditional Refund
Amounts.
VI. COVENANTS NOT TO SUE
6.1

The Class Representative, on behalf of himself and the Settlement Class Members,

covenants and agrees: (i) not to file, commence, prosecute, intervene in, or participate in (as class
a member or otherwise) any action in any jurisdiction based on or relating to any of the Released
Claims, or the facts and circumstances alleged in the Complaint, against any of the Released
Parties; (ii) not to organize or solicit the participation of Settlement Class Members, or persons
who would otherwise fall within the definition of the Settlement Class but who requested to be
excluded from the Settlement Class, in a separate class for purposes of pursuing any action
(including by seeking to amend a pending complaint to include class allegations, or seeking class
certification in a pending action in any jurisdiction) based on or relating to any of the Released
Claims or the facts and circumstances alleged in the Complaint, against any of the Released Parties;
and (iii) that the foregoing covenants and this Agreement shall be a complete defense in any action
that any Releasor may hereafter assert on any of the Released Claims against any of the Releasees.
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VII. REPRESENTATIONS AND WARRANTIES
7.1

The Class Representative represents and warrants that he has not assigned or

otherwise transferred any interest in any of the Released Claims against any of the Released
Parties. The Class Representative further covenants that he will not hereafter assign or otherwise
transfer any interest in any of the Class Representative’s Released Claims.
7.2

The Class Representative represents and warrants that he has no surviving claim or

cause of action against any of the Released Parties with respect to any of the Released Claims.
7.3

The Parties, and each of them on his, her, or its own behalf, represent and warrant

that they are voluntarily entering into the Settlement Agreement as a result of arm’s-length
negotiations among their counsel; that in executing the Settlement Agreement, they are relying
solely upon their own judgment, belief, and knowledge, and the advice and recommendations of
their own independently selected counsel, concerning the nature, extent and duration of their rights
and claims hereunder and regarding all matters which relate in any way to the subject matter
hereof; and that, except as provided herein, they have not been influenced to any extent whatsoever
in executing the Agreement by representations, statements, or omissions pertaining to any of the
foregoing matters by any Party or by any person representing any Party. Each of the Parties
assumes the risk of mistake as to facts or law.
VIII. RELEASES
8.1

On the Effective Date, Releasors, including but not limited to the Class

Representative, on his own behalf and on behalf of each Settlement Class Member, by operation
of this Release and the Order of Final Approval, do hereby and shall be deemed to have fully,
finally, conclusively, irrevocably, and forever released, settled, compromised, relinquished, and
discharged any and all of the Releasees of and from any and all Released Claims and, without
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further action by any person or the District Court, will be deemed: (a) to have consented to
dismissal of the Action and the dismissal with prejudice of any and all Released Claims; (b) to
have released and forever discharged any and all Released Claims; and (c) to be forever barred
and enjoined from instituting or further prosecuting, in any forum whatsoever, including but not
limited to any state, federal, or foreign court, or regulatory agency, or any arbitration forum, each
and every Released Claim. The Parties agree that the Releasees will suffer irreparable harm if any
Settlement Class Member takes action inconsistent with this paragraph, and that, in that event, the
Releasees may seek an injunction as to such action without further showing of irreparable harm in
this or any other forum.
8.2

The Releasors acknowledge and agree that they are aware that they may hereafter

discover material or immaterial facts in addition to or different from those which they now know
or believe to be true with respect to the subject matter of this Release; that it is possible that
unknown facts, losses or claims exist; and that known losses may have been underestimated in
amount or severity. This was explicitly taken into account in connection with this Agreement. It is
the Releasors’ intention to, and they do hereby, upon the Effective Date of this Agreement, fully,
finally, and forever settle and release each and every one of the Releasees from each and every
Released Claim.
8.3

Subject to District Court approval, each Settlement Class Member shall be bound

by this Agreement and all of their Released Claims shall be dismissed with prejudice and released
even if they never received actual, prior notice of the Action or the Settlement in the form of the
Notice or otherwise. The Release and agreements contained in this Section VIII shall apply to and
bind all Settlement Class Members, including those Settlement Class Members whose Notices are
returned as undeliverable, and those for whom no current address can be found.
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8.4

On the Effective Date, Releasors hereby release the Releasees from each and every

Released Claim.
8.5

Promptly after the Effective Date, Settlement Class Members shall dismiss with

prejudice all claims, actions or proceedings that are released pursuant to this Agreement. In the
event any such actions, or proceedings are not dismissed and Navient learns of the action, Navient
may provide notice to the Settlement Class Member of this Settlement and request dismissal of the
action.
IX. OPT OUT RIGHTS
9.1

A Class Member who wishes to be excluded from the Settlement Class must do so

in writing. In order to opt out, the Class Member must complete and mail to Navient, at the address
listed in the Class Notice, a written Request to Opt Out that is postmarked no later than the OptOut Deadline. The Request to Opt Out must: (a) identify the case name; (b) identify the name and
address of the person requesting exclusion; (c) be personally signed by the person requesting
exclusion; and (d) contain a statement that indicates a desire to be excluded from the Settlement
Class, such as “I hereby request that I be excluded from the proposed Settlement Class in the
Action.” Mass or class opt outs shall be void.
9.2

Any Class Member who does not opt out of the Settlement in the manner described

herein shall be deemed to be a Settlement Class Member upon the expiration of the Opt-Out
Deadline and shall be bound by all subsequent proceedings, orders, and judgments.
9.3

Any Class Member who desires to opt out must submit a timely written Request to

Opt Out pursuant to this section, even if the person desiring to opt out of the Class (a) files or has
filed a separate action against any of the Released Parties, or (b) is, or becomes, a putative or actual
class member in any other class action filed against any of the Released Parties.
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9.4

Any Class Member who properly opts out of the Settlement Class shall not: (a) be

bound by any orders or judgments relating to the Settlement; (b) be entitled to any relief under, or
be affected by, the Agreement; (c) gain any rights by virtue of the Agreement; or (d) be entitled to
object to any aspect of the Settlement.
9.5

Navient shall provide Class Counsel with a list of all timely Requests to Opt Out

within seven (7) business days after the Opt-Out Deadline.
9.6

Notwithstanding the foregoing, a Class Member shall have the right to revoke a

properly and timely submitted request for exclusion by mailing a notice of the Class Member’s
election to revoke his or her Request to Opt Out to the address set forth in the Class Notice. Any
such relocation request must be postmarked on or before the Opt-Out Deadline.
X. OBJECTIONS
10.1

Any Settlement Class Member may object to the Settlement. To object, the

Settlement Class Member must comply with the procedures and deadlines in this Agreement.
10.2

Any Settlement Class Member who wishes to object to the Settlement must do so

in writing on or before the Objection Deadline, as specified in the Class Notice and Preliminary
Approval Order. The written objection must be filed with the Clerk of Court, and mailed (with the
requisite postmark) to Class Counsel and Defendants’ Counsel (at the addresses identified in
Section XIX), no later than the Objection Deadline.
10.3

The requirements to assert a valid written objection shall be set forth in the Class

Notice. To be valid, the written objection must include: (a) the case name and number; (b) the
name, address, telephone number of the Settlement Class Member objecting and, if represented by
counsel, of his/her counsel; (c) the basis for objection; and (d) a statement of whether he/she
intends to appear at the Final Approval Hearing, either with or without counsel.
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10.4

Any Settlement Class Member who fails to object to the Settlement in the manner

described in the Class Notice and consistent with this section shall be deemed to have waived any
such objection, shall not be permitted to object to any terms or approval of the Settlement at the
Final Approval Hearing, and shall be foreclosed from seeking any review of the Settlement or the
terms of the Agreement by appeal or other means.
10.5

Subject to approval of the District Court, any Settlement Class Member who files

and serves a written objection in accordance with this section and the Class Notice may appear, in
person or by counsel, at the Final Approval Hearing held by the District Court, to show cause why
the proposed Settlement should not be approved as fair, adequate, and reasonable, but only if the
objecting Settlement Class Member: (a) files with the Clerk of the District Court a Notice of
Intention to Appear at the Final Approval Hearing by the Objection Deadline; and (b) serves the
Notice of Intention to Appear on all counsel designated in the Class Notice by the Objection
Deadline.
10.6

The Notice of Intention to Appear must include copies of any papers, exhibits, or

other evidence that the objecting Settlement Class Member will present to the Court in connection
with the Final Approval Hearing.
10.7

Any Settlement Class Member who does not file a Notice of Intention to Appear in

accordance with the deadlines and other specifications set forth in the Agreement and the Class
Notice shall not be entitled to appear at the Final Approval Hearing or raise any objections.
XI. TERMINATION
11.1

Upon the occurrence of a Termination Event described in subparts (a) through (d)

of Paragraph 1.60, this Agreement shall automatically terminate. Upon the occurrence of a
Termination Event described in subpart (e) of Paragraph 1.60, Navient (but not the Class
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Representative) shall have the option to declare that this Agreement has terminated. In either case,
upon termination, this Agreement shall be deemed null and void and the Parties shall return to the
status quo that existed in the Action before execution of this Agreement, as if the Parties had never
entered into the Agreement. In such event, this Agreement and all of the negotiations, orders, and
proceedings relating to the Agreement shall be without prejudice to the rights of the Parties. If this
Agreement terminates pursuant to this section, neither this Agreement nor any proceedings related
to it (including, without limitation, any entry of the Preliminary Approval Order or any preliminary
certification of a class) may be relied on, referred to, or used by anyone in any way for any purpose
in connection with further proceedings in this Action or in any other action, lawsuit, arbitration,
or proceeding.
XII. CERTIFICATION OF SETTLEMENT CLASS FOR SETTLEMENT PURPOSES
12.1

After the Preliminary Approval Order and no later than twenty-one (21) days before

the Final Approval Hearing, the Class Representative shall move for final approval of the
Settlement and entry of the Order of Final Approval and shall request that the preliminary
certification of the Settlement Class for settlement purposes be made final.
12.2

If the Settlement is not granted final approval and the Order of Final Approval is

not entered in substantially the form and substance attached hereto as Exhibit 4, the certification
of the above-described Settlement Class shall be automatically vacated and shall not constitute
evidence or a binding determination that the requirements for certification of a class for any other
purposes in this or any other action can be or have been satisfied. In such circumstances,
Defendants reserve and shall have all rights to challenge certification of a Settlement Class or any
other class for any other purpose in the Action or any other action on all available grounds as if no
Settlement Class had been certified.
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XIII. ATTORNEYS’ FEES
13.1

Class Counsel may seek preliminary approval from the Bankruptcy Court and final

approval from the District Court for an award of Attorneys’ Fees in the Action in an amount not
to exceed $3,650,000. Class Counsel agree that such amount shall fully and fairly compensate
them for all legal work in the Action, whether conducted before or after entry of the Order of Final
Approval. Navient shall pay to Class Counsel the Attorneys’ Fees allowed by the District Court in
the Order of Final Approval within thirty (30) days after the Effective Date up to the amount of
$3,650,000. In the event the District Court awards Class Counsel less than $3,650,000 in
Attorneys’ Fees, this Agreement shall nonetheless remain in full force and effect and the other
benefits or payments due or to become due shall not be increased or changed. In no event shall
Navient be obligated to pay Attorneys’ Fees in an amount greater than $3,650,000. Navient shall
have no responsibility for allocation or distribution of Attorneys’ Fees among Class Counsel.
13.2

Any order or proceedings relating to the application for Attorneys’ Fees or any

appeal from any order relating thereto or reversal or modification thereof will not operate to
terminate or cancel this Agreement or affect or delay implementation of any other aspect of the
Settlement.
13.3

Class Counsel shall cooperate with Navient to provide all information necessary to

process the payment of Attorneys’ Fees including completing any requested tax forms (e.g., IRS
Form W-9 and applicable tax identification numbers). Navient shall have no responsibility for, and
no liability whatsoever with respect to, any tax obligations or any allocation among the Class
Representative and Class Counsel, and/or any other person who may assert some claim thereto, of
any award or payment made in this Action or pursuant to this Agreement, including but not limited
to any award or payment pursuant to this Section XIII. Class Counsel and the Class Representative
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shall alone be responsible for the reporting and payment of any federal, state, and/or local income
or other form of tax on any payment made pursuant to this Section XIII. No party shall be deemed
the prevailing party for any other purposes of the Action.
XIV. LITIGATION COSTS AND EXPENSES (OTHER THAN ATTORNEYS’ FEES)
14.1

Class Counsel may seek preliminary approval from the Bankruptcy Court and final

approval from the District Court for an award of Litigation Expenses to Class Counsel to be paid
solely and only from Restitution Amounts. Defendants shall not be liable to pay any portion of
Litigation Expenses awarded by the District Court. The possibility of an award of Litigation
Expenses, including the fact that any such award will operate to reduce the Restitution Amounts
otherwise available to Settlement Class Members, shall be set forth in the Class Notice. Any
Litigation Expenses awarded to Class Counsel to be paid from the Restitution Amounts shall be
paid according to the procedure set forth in Section IV.
XV. STAY OF DISCOVERY AND OTHER PROCEEDINGS
15.1

To the extent the Action has not already been stayed by the Bankruptcy Court, upon

execution of this Agreement, the Parties shall discontinue all discovery activity or related
proceedings in the Action.
15.2

To the extent the Action has not already been stayed by the Bankruptcy Court, upon

the entry of the Preliminary Approval Order, the Parties agree that the Bankruptcy Court should
stay and suspend all proceedings in the Action, but excluding proceedings that may be necessary
to carry out the terms and conditions of the Agreement.
15.3

Upon the Effective Date, and notwithstanding any of the other provisions in this

Agreement, the Defendants shall have no obligation to preserve documents and evidence with
respect to Released Claims. The Class Representative and Class Counsel shall not pursue any
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spoliation claims or other actions or sanctions against Defendants with respect to documents or
evidence related to the Released Claims.
XVI. MEDIA AND CONFIDENTIALITY
16.1

The Parties, including their counsel, agree that the terms of this Settlement shall

remain confidential and shall not be publicly disclosed by any Party until the Settlement
Agreement is filed in connection with the Class Representative’s motion for preliminary approval.
16.2

The Parties, including their counsel, agree that they shall not at any time publish or

issue a press release or public announcement (including but not limited to any announcement to
any media outlet or on the Internet) concerning the Settlement. The Parties further agree that they
shall not make any statement, with or without attribution, in response to any media inquiries
concerning the Action, Defendants, or the Settlement. In response to any inquiries about such
matters, the Parties shall refer the inquiring person to the papers filed in the court docket and
uploaded to the website NavientClassAction.com. As a matter of clarification, any
communications by Class Counsel to Class Members pursuant to Sections 5.7 and 5.8 of this
Agreement shall not be deemed to be public announcements or press releases.
XVII. RESERVATION OF RIGHTS
17.1

Certain borrowers on Private Student Loans who received discharges outside of the

United States Court of Appeals for the Fifth Circuit are pursuing claims against Navient based on
legal arguments that are similar in some respects to those asserted by the Class Representative in
the Action. Some (but not all) of those borrowers are represented by Class Counsel.
17.2

Navient contends that the claims of borrowers who received discharges outside of

the United States Court of Appeals for the Fifth Circuit present substantive and procedural issues
and considerations that are materially different from those that exist in the Action. In light of those
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differences, Navient contends that this Agreement should establish no precedent, either legally or
practically, for the resolution of any claims by borrowers on Private Student Loans who received
discharges outside of the United States Court of Appeals for the Fifth Circuit.
17.3 Navient reserves the right to assert all defenses and objections (substantive and
procedural) to any existing or future claims asserted by borrowers who received discharges outside
of the United States Court of Appeals for the Fifth Circuit, whether such borrowers are represented
by Class Counsel or otherwise. In particular, but without limitation, Navient reserves the right to
assert that: (a) Private Student Loans are non-dischargeable under 11 U.S.C. § 523(a)(8)(A)(ii) as
obligations to repay funds received as educational benefits; (b) claims for violations of discharge
injunctions are not susceptible, outside of the settlement context, of being resolved on a class basis;
(c) courts lack authority, outside of a settlement context, to enforce discharge orders (by contempt
or otherwise) that were issued by courts in other judicial districts; and (d) in the event of discharge
violations, borrowers on Private Student Loans are not necessarily entitled to restitution of all postdischarge payments made by them on discharged loans.
17.4

Navient has entered into this Settlement based on Class Counsel’s agreement that

the existence and terms of this Agreement will not be admissible against Navient in any other
action or proceeding or used by Class Counsel in any way to suggest that Navient is estopped or
foreclosed from asserting any positions or defenses in any other actions. By entering into this
Agreement, Class Counsel acknowledge and agree that this Agreement and Settlement impact only
the Action and shall establish no precedent applicable to any other existing or future actions against
Navient. Any existing or future lawsuits or proceedings against Navient (other than the Action)
shall be litigated and resolved as if this Agreement and this Settlement did not exist.
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XVIII. NOTICES
18.1

All notices (other than the Class Notice and those for which other instructions are

set forth herein) required or permitted by this Agreement shall be made in writing and
communicated by mail and email to the following addresses:
All notices to the Class Representative or to Class Counsel shall be sent to:
Jason W. Burge
Fishman Haygood LLP
201 St. Charles Avenue, 46th Floor
New Orleans, Louisiana 70170
(504) 586-5252
jburge@fishmanhaygood.com
All notices to Defendants or to Defendants’ Counsel shall be sent to:
Thomas M. Farrell
McGuireWoods LLP
600 Travis Street, Suite 7500
Houston, Texas 77002
(713) 571-9191
tfarrell@mcguirewoods.com
XIX. MISCELLANEOUS PROVISIONS
19.1

Cooperation. The Parties: (a) acknowledge that it is their intent to consummate this

Agreement; and (b) agree to cooperate to the extent reasonably necessary to effect and implement
all terms and conditions of the Agreement and to exercise their best efforts to accomplish the
foregoing terms and conditions of the Agreement.
19.2

No Admission. The Agreement compromises claims which are contested in good

faith. The Agreement shall not be deemed an admission by any of the Parties as to the merits of
any claim or defense. The Parties agree that the relief provided in the Settlement and the other
terms of the Agreement were negotiated in good faith by the Parties and at arm’s length and reflect
a Settlement that was reached voluntarily after consultation with competent legal counsel. Neither
the Agreement nor the Settlement, nor any act performed or document executed pursuant to, or in
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furtherance of, the Agreement or the Settlement: (a) is or may be used as an admission of, or
evidence of, the validity of any Released Claim, or of any wrongdoing or liability of the Releasees,
or any of them; (b) is or may be used as an admission that, or evidence that, the requirements for
class certification have been or can be satisfied in any other case or proceeding; or (c) is or may
be used as an admission of, or evidence of, any fault or omission of the Releasees, or any of them,
in any civil, criminal, or administrative proceeding in any court, administrative agency, or other
tribunal. The Class Representative and Class Counsel agree not to argue or present any argument,
and hereby waive any argument, that Defendants could not contest (or are estopped from
contesting) class certification on any grounds if this Action were to proceed. This Agreement shall
not be deemed an admission by, or ground for estoppel against, Defendants that class certification
and/or proceeding collectively is proper in this Action or in any other action, lawsuit, or
proceeding.
19.3

Exhibits. All of the exhibits to the Agreement are material and integral parts hereof

and are fully incorporated herein by this reference.
19.4

Amendment/Modification. The Agreement may be amended or modified only by a

written instrument signed by or on behalf of all Parties or their respective successors-in-interest.
The waiver by one Party of any breach of this Agreement by any other Party shall not be deemed
a waiver of any other prior or subsequent breach of this Agreement. Class Counsel, on behalf of
the Class, are expressly authorized by the Class Representative to take all appropriate action
required or permitted to be taken by the Class pursuant to the Agreement to effect its terms, and
also are expressly authorized to enter into any modifications or amendments to the Agreement on
behalf of the Class which they deem appropriate. Any amendment or modification occurring after
entry of the Preliminary Approval Order shall require court approval.
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19.5

Entire Agreement. The Agreement and the related documents entered at the time of

this Agreement or referenced herein constitute the entire agreement among the Parties hereto
concerning the settlement of the Action. No representations, warranties, or inducements have been
made to any party concerning the Agreement or its exhibits other than the representations,
warranties, and covenants contained and memorialized in such documents. Except as otherwise
provided herein, each Party shall bear its own costs and attorneys’ fees.
19.6

Authority. Each person executing the Agreement or any of its exhibits on behalf of

any Party hereto hereby warrants that such person has the full authority to do so.
19.7

Counterparts. The Agreement may be executed in one or more counterparts,

including by signature transmitted by facsimile or by email in PDF format. All executed
counterparts and each of them shall be deemed to be one and the same instrument.
19.8

Successors and Assigns. The Agreement shall be binding upon, and inures to the

benefit of, the heirs, executors, successors, and assigns of the Parties, the Releasors and the
Releasees; but this Agreement is not designed to and does not create any third-party beneficiaries.
19.9

No Third-Party Rights or Beneficiaries. Except as expressly provided for herein,

no government agency or official or any other person or entity can claim any rights under this
Agreement or the Settlement. There are no third party beneficiaries created or implied.
19.10 Jurisdiction. The District Court shall retain jurisdiction with respect to
implementation and enforcement of the terms of the Agreement. All Parties and all Settlement
Class Members hereto submit to the jurisdiction of the District Court for purposes of implementing
and enforcing the Settlement embodied in the Agreement.
19.11 Governing Law. The Agreement and the exhibits hereto shall be considered to have
been negotiated, executed, and delivered, and to have been wholly performed, in the State of Texas.
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The rights and obligations of the Parties to the Agreement shall be construed and enforced in
accordance with, and governed by, the internal, substantive laws of the State of Texas without
giving effect to that State’s choice of law principles.
19.12 Drafting. The language of all parts of this Agreement shall in all cases be construed
as a whole, according to its fair meaning, and not strictly for or against either Party. No Party shall
be deemed the drafter of this Agreement. The Parties acknowledge that the terms of the Agreement
are contractual and are the product of negotiations between the Parties and their counsel. Each
Party and its counsel cooperated in the drafting and preparation of the Agreement. In any
construction to be made of the Agreement, the Agreement shall not be construed against any Party
and any canon of contract interpretation to the contrary shall not be applied.
19.13 Recitals. The recitals set forth above shall be and hereby are terms of this
Agreement. The headings herein are used for the purpose of convenience only and are not meant
to have legal effect.
19.14 No Collateral Attack. Upon entry of the Order of Final Approval, this Agreement
shall not be subject to collateral attack by any Class Member or Settlement Class Member.
19.15 Obligation to Meet and Confer. Before filing any motion raising a dispute arising
out of this Agreement or the implementation of the Settlement, the Parties shall confer in good
faith in an attempt to resolve any pending issues.
19.16 Delegation of Administrative Tasks. Any administrative task associated with
implementing the Settlement that is assigned in this Agreement to Navient may be delegated by
Navient to and performed by Defendants’ Counsel. Navient shall be responsible for paying any
fees incurred by Defendants’ Counsel in this regard.
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Dated: ___________________, 2021

CLASS REPRESENTATIVE
EVAN BRIAN CROCKER

By:
EVAN BRIAN CROCKER

Aug 4, 2021
Dated: ____________________,
2021

NAVIENT SOLUTIONS LLC
By:

Aug 4, 2021
Dated: ____________________,
2021

NAVIENT CREDIT FINANCE
CORPORATION
By:
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Dated: ___________________,
2021
8/4/2021

CLASS REPRESENTATIVE
EVAN BRIAN CROCKER

By:
EVAN BRIAN CROCKER

Dated: ____________________, 2021

NAVIENT SOLUTIONS LLC
By:

Dated: ____________________, 2021

NAVIENT CREDIT FINANCE
CORPORATION
By:
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EXHIBIT 1
AUDIT NOTICE

Dear __________________:
The Certification Form you submitted as part of the class-action settlement between Evan
Brian Crocker and Navient Solutions, LLC and Navient Credit Finance Corporation has been
selected for audit.
You must, within 30 days of the date of this Audit Notice, submit documents or other
information substantiating that the amounts set forth in your Certification Form were paid by you
personally.
Copies of cancelled checks, bank statements, or credit card statements are examples of the
kinds of documents you can submit to substantiate your Certification Form. To the extent you do
not have and cannot obtain copies of records substantiating your Certification Form, you may also
submit a letter explaining why such records were unavailable along with any other information
you have that may substantiate your Certification Form.
If you do not respond to the Audit Notice by the deadline set forth above, you will not
receive payment of any portion of the Conditional Refund Amounts set forth in your Certification
Form.
Responses to this Audit Notice should be mailed to:
McGuireWoods LLP
attn: Crocker Settlement Administrator
JPMorgan Chase Tower
600 Travis Street, Suite 7500
Houston, TX 77002-2906
146870875_1
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Borrower Name
QUINCY A HODGES
GARRETT K PEEL
NATALIE R NEEDHAM
STEPHANIE S HINDS
ROBERT H HOLMES II
ROBERT L JOHANSEN
ROBERT L JOHANSEN
MARVETTA M DAVIS-LEWIS
SCOTT L ANDERSON
JEREMY L MONK
LORETTA L HEWITT
JOHN J CORBIN
JOHN J CORBIN
FREDICIA V JANIS-PETERS
PAMELA S POWELL
PAMELA S POWELL
JANET C BOUBEDE
JUAN M JIMENEZS JR
REBECCA L PRINE
TRACY A CASBORN
GEORGE ANGELLE
BENNETT, CARL R
SMITH, MARSHA A
TAMMY A HUDSON
ZACHARY M CALVIN
HAZEL A CHAVIS
BRENNAN C ARDOIN
TAMEKA R LATIGUE-BROUSSAR
RACHEL F SCOTT
KIMBERLY A CLOUSE
WARFIELD, JENNIFER L
SHELTON, SHERI L
ROBERT M PULLIS
JOHNSON, ARDITH K
HANNAH M BRYANT
JACQUELYN J EADES
ZACARIAS MENDOZA
JOY L PERKINS
ROSEMARY GAMEZ
ROLANDO MORALES
SHAWN E EILAND
BLAKE E PI
CHAD A PI
CHAD A PI

Co-Borrower Name

CORY E HUDSON

SHELTON, JEFFRY J

FRANCISCA T GONZALEZ
JORGE E PI
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FARNUM, JARED
DISHAWN ADAMS
MICHAEL D HIGGINS
MICHAEL D HIGGINS
GERALD LITCHFIELD
MARTIN L PACK
RONALD L KAIN
ROBYN M WISE
JEQUETTA D MOORE
RODNEY D ELLIS
CHARLES H THOMPSON IV
PAPA M DIEYE
PAPA M DIEYE
STEPHEN BLAISURE
KRISTIN M GARFIELD
MANUEL E SERRANO
MANUEL E SERRANO
WELLINS, ROSS ZEV
COURTNEY A CARR
WILSON, SUSAN
THOMAS E STURDAVANT
HALL, LAURA A
DEBRA D CLARK
MOBOLAJI OPEOLA
LARRY K REEVES
GRANT L OLSON
NORMA L YOUNG
PEGGY A HAYWARD
CATHLEEN A OLIVAS
WARREN C SMITH
JOSEPH MEYERS
VALERIE E ANDERSON
JEREMY J MORVAI
TAMMY MATTHES
WANDA MCKINNEY
JOHN T IZZO
CRISTINE CARLSON
GORDON A BINIECKI
DAVID L PRATT II
SCOT K MAITLAND
CERIDWEN, CHRISTINA
ABRAHAM, JOHN
SHANIDA C DERRICK MADDOX
MARTA I ARMENTOR
GARY P GARLOW
TANISE N CHANDLER-SPRINGE
ROSE M FORD

MEANIE R ELLIS
BARBARA D LEE
BARBARA D LEE

JACQUELINE V SMITH

Case 16-03175 Document 346-5 Filed in TXSB on 08/04/21 Page 4 of 19

NINA L KERRY
WILLIAM P OVERTON
SEAN J NEININGER
FORREST O SACKEY
GUY N MORALES
JULIO M MARTINEZ
EDGARDO R BAEZ
POPOVICH, DAVID P
BAUTISTA, LORENZA H
RYAN A CARANDANG
CHERRIA A WHITING
ALYSSA M MASTERSON
BRANDI I PERRY
AMELIA WILLIS
DENA L FRAZIER
KENNETH J TAYLOR
LARRY L MONTGOMERY
LARRY L MONTGOMERY
LARRY L MONTGOMERY
LARRY L MONTGOMERY
DENNIS M ALVAREZ
MOORE, ANDREA G
TERRESHA D STEVENS
STEVEN D VAN NIMAN
PETRINA L THOMPSON
ADAM J BAXLEY
REGAN, SCOTT D
KENNETH R RIVERA
ALESIA M SMITH
PHILLIPS, BEVERLY A
GIAVONNA BROOKS
ZAK, MICHAEL
SEAN WENGROFF
SEAN WENGROFF
SEAN WENGROFF
SEAN WENGROFF
SEAN WENGROFF
CLAUDIA P SANTOYO
TOUSAINT A LORD
ROBERT L ACEVEDO
JUNE V GROUSE
TARA M KARKIEWICZ
MARVETTA M DAVIS-LEWIS
MARVETTA M DAVIS-LEWIS
ANN L ATHERTON
DORIAN Y APONTE
MARGARET R SHELTON

ELIZABETH A VAN NIMAN
JANICE J THOMPSON
REGAN, SUZANNE R

ZAK, JAN

YVONNE V TORRINGTON
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CHRISTOPHE BERTHOUZOZ
DERECK S ROSS
ROSALIE RODRIGUEZ
CLIFFORD K TSE
CARRIE M WINKLER
JOSEPH D JENKINS
HILLARY H BRIDGER
TAMMY L COFFMAN
GABRIEL J ANDRADE
YOUNG G PARK
HUSSAIN, TAHIR
DAVID D REIF
DURRANI, MOHAMMAD A
TOMAS IBARRA
ASHLEY A WILLIAMS
DAYMI HERNANDEZ
POGUE, COURTNEY
ANTONIO J GARCIA PELAEZ
DAYSI D ROMERO
BRIAN C WATSON
NICOLE FLECHAS
NANCIE FELD
NANCIE FELD
DALPHINE A ANDERSON
LINDA ZINGARO-HARRIS
AIMEE L KIMBALL
KEITH D CRAWFORD
ERNEST J COMESANA JR
COURTNEY M GAMBLE
RACHEL A PARIDON
SARAH M PRICE
GLENDA SONNIER
JOSHUA S DUHON
MATHILDA A CEASER
CLEMENTINE TAYLOR
SYLVIA J BATTY
JASON J JUBAN
URICA LOGAN
GWENDOLYN S CLARK
JEROME J ROBERTS SR
JEROME J ROBERTS SR
TIMOTHY D OALMANN
BARRY W AUXILIEN
JEREMIAH C SUTTON
JEREMIAH C SUTTON
CINDY R BLANCHARD
RYAN P DAVID

JAMES E COFFMAN

IBARRA, IMELDA K

MARCO T ROMERO

JONATHAN M MURPHREY

ANGIE M ROBERTS
ANGIE M ROBERTS
DEBRA M AUXILIEU

JOHN BLANCHARD JR
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JAMES J MATHIS
MITCHELL, MARY JANE
VICTORIA E WILLIAMS
VICTORIA E WILLIAMS
MICHAEL E BARRILLEAUX
JANICE G RICHMOND
TAMMY M ROUSE
ERIC D WILSON
TINA M PATTERSON
BRENTLY S HOGAN
BRENTLY S HOGAN
BRYAN VINCENT
JENNIFER LE CARPENTIER
KIMBALY A BOURNE
KIMBALY A BOURNE
KIMBALY A BOURNE
ZOWANDA V SHINHOSTER
LAURIE M VANWINKLE
MICHAEL J MCCURDY
BARRAS, SHAWN D
VANESSA R BOUDREAUX
MARQUETTE W YOUNG
MARQUETTE W YOUNG
GENE A THIBODEAUX
TIHSACA L ROJAS
ANGELINA M DUHON
IRAN A THOMPSON
KENNETH A JENKINS II
KEVIN H RIGSBY
KENDRA JULIAN BAKER
EMILEE L BROUSSARD
WILLIE J HAYES
SHELLEY H BATTE
WAYNE EDELEN
GRAY, MARGA R
SHARON L GASSIOTT
SCHOWANDA M MICHAEL
JEFFREY S WILLIAMS
GERALD T BECK JR
WINDY A JONES
CHANTEL D BROWN
STEVEN M RACHAL SR
DONNA M PIERCE
SHEREE N SPROLES
DARCY C ANDERSON
MICHAEL D HARPER
MICHAEL D HARPER

DARRELL K ROUSE

JENNIFER J VINCENT

RACHEL G THIBODEAUX

MICHAEL D BATTE
GRAY, JAMIE S
CARDELL A MICHAEL SR
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ERIN N HARGRAVE
WALTER G UNGLAUB III
REBEKAH L FREEMONT
REBEKAH L FREEMONT
ANTOINETTE DAVIS BOYKIN
APRIL T POLLET
HOLLY E MCCAY
DAMMEON J HENDERSON
MONIQUE D FOSTER
GEORGE D ERWIN
ERNEST O TAM
HAROLD TAN
AINSLEY D CAPRA
DEBRAH S MCCLESKEY
LISA R BARANSKI
JEFFREY N SELF
DEBBIE A FITZPATRICK
TABYTHA D KUYKENDALL
ALAN L STROUD
ALAN L STROUD
JAMAR C OSBORNE
MURPHY, VIOLET I
MURPHY, VIOLET I
WILLIAM D SMITH
WILLIAM D SMITH
MARTIN K MADISON
CARMEN COKEN
MARK H WILLIAMS
JOHN B POLK
FITZGERALD, SUEANNE L
ANGIE CAMACHO
PAUL J RAMIREZ
LEANN RISSLER
JOHN F PICKRELL
EGBERS, CHARLOTTE
MICHAEL D LUNDAY
KELLEY M SIMICH
ALBERT L SKEEN III
MARK C BERRYHILL
LAWRENCE P DAVIS
CHRISTINA M DUNEGAN
ELIZABETH D JOHNS
C B MCCARTY JR
KIMBERLY M SHELDEN
CLIFF W DUNCAN
DAVEY A MCWILLIAMS
LELA FIELDS

ALMA E AARON

TAMMY A WILLIAMS
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RONNIE L BRINKLEY
LUCIE J GUAJARDO
CHRISTIAAN D EVANS
LAWANDA HANSPARD
RONALD HOPE
NICI D HARPER
JONATHAN S FREDERICK
LILY LIU
MARIAN C PRINE
ERIN R VERMILLION
ERIN R VERMILLION
RICHARD NORIEGA
GWENDOLYN S HOLLAND
DARLA F POLLARD
NANCY K ESTES
IVAN K HARPER
REBEL A MYLENBUSCH
TAMIKA L JONES JEFFERSON
LISA K MILLER
RICHARD C SHEFFIELD
WILLIAM J SMITH JR
JENNIFER M MARSHALL
STEPHANIE L HOLMES
JEFFREY L GARZA
MONA L HOUPY
TIMOTHY L MOSELEY
RONALD W GREEN
JULIE E EVANS
WILLIAM L ROADY
TAMMI S FREUND
LISA S FRY
DANIEL E GEORGE
LAURA SIEBERT
WESLEY L MOREHEAD
ELWELL CAMPBELL
DAVID H HERN
DIANA C MINELLA
JAMES C BAINS
ERICA A NEWMAN
ERIN L PEDRAMI
ERIN L PEDRAMI
GLENDA J BANKS
ANNE M CARPENTER
DALE S ROLEN
MATT MULLINS
MATT MULLINS
MELISSA J STORRS

YVONNE BRINKLEY

CHARLES HANSPARD
IVAN K HARPER

PATRICK L PRINE

DONALD G POLLARD

THEODORE V MYLENBUSCH

LAURA L HERN
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CLAUDIA M THOMPSON
MARK E JONSON
JENNIFER D CRADDOCK
JESSICA M PAUGH
DONALD L WILLEFORD
SHERRIE A KORNELE
XAVIER C SHANNON
TOYIA L WILLIAMS
RAMON G RIOS
PATRICK DOUGHER
PATRICK DOUGHER
PATRICK DOUGHER
JOSE D PUENTE
KELVIN B CALLOWAY
PAMELA J BAGWELL
SONIA L MCFARLIN
ANN M LIGHTBODY DORE'
JARED D KRAFT
ANDREA M HUNTER
KERSTON J FELTON
RENEE C PENNINGTON
ROXANNA M SALAZAR
ALEXANDER B WATHEN
SONDRA PATTON
SYLVIA ASHLIN
SYLVIA ASHLIN
HENRY A HERVOL
LINDA CONTRERAS
LINDA CONTRERAS
MEGAN COOK
MICHAEL B JONES
ELANNA F PIERCE
FRANKLIN D JONES
SUZY RHEE
SANDRA L BRYAN
ROBIN R LEWIS
OLGA D HIRACHETA
AMBER VANEGAS
DARRELL S GREEN JR
DAVID E GOOLSBY
MARIO H DEL BOSQUE
LINDA HUFF
APRIL R DAVIS
TIMOTHY L BEAUCHAMP
SHELLY D LILLJEDAHL
JILL D ROGERS
RONNIE Q RIOS

LEE A CRADDOCK

YOLANDA PUENTE

LATRINA M JONES

BRANDON L LILLJEDAHL
DANIEL J ROGERS
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VICTORIA RUBY
TONYA TOOLEY
JANA L CARPENTER
MARGUERITE B FINLEY
CASEY BISHOP
CHARLES J BRANTLEY
JASON C HANIFAN
MARGUERTIA M WILDER
HEATHER E CASTAGNA
PHILLIP N CRUM
STELLA B ZARAGOZA
EMILE D KEETON
EMILE D KEETON
EMILE D KEETON
CONTINA D BYRD
JOHN RIVERA
JULIUS THOMAS
EVELYN CANO
VICKI SALAS
CAROLYN S JACOBUS
JANET RODRIGUEZ
JOSH E CRETSINGER
ROBERT W CARPENTER JR
ROBERT E WOMACK
MISTY C BROWN
CHRIS D COLLINGS
CHRISTOPHER D SMITH
SHOMONA L LOFLAND
ROBERTA J ORTIZ
LEYLA CAMPANA
JAMES G GRAHAM
MICHAEL C WOOLHEATER
RACHEL GUAJARDO
STEVEN S BELL
PETER T MURANY
LAMAR S SAWYER
KALA R SESSOM
GREGORY S KAZEN
ANGELENA BROWN
AMY L JENKINS
ANGELA M RODRIGUEZ
GARLAND M ZIMMERMAN II
JANNA R HOKE
GABRIELLA K BENDSLEV
RICHARD L FOSSUM
GARY K BOREN
ROGER FLORES

DAVID W RUBY

CONNIE M FINLEY

KEVIN M CASDAGNA

ROBIN L KEETON
PATRICIA RIVERA
TINA THOMAS

ALFRED RODRIGUEZ
JANA L CARPENTER

MALESSA J WOOLHEATER
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EDWARD K PECKINPAUGH
ARMANDO RUVIO
JUDY M HEMBREE
JENNY L WOMACK
DANNY G DITTO
CLANCY M HARDIN
REYN P EVERETT
DAVID S DUKE
NELDA ROGERS
ANDREW G HELBLING
VERONICA VALENZUELA
ADRIAN MADISON
LEON EWELL
JAMES H BOOZER
PETE BARRIOS
RAY C HOBSON
JOHN W PHILLIPS
NATHAN S BALDWIN
JENNIFER BALLARD
TINA M BEMIS
LESLI A WATKINS JONES
MARCELINO PENA
NORA L VENZOR
JOHN P HATTEN
STONIE L RICH
ALLEN AHERN
ALLEN AHERN
TONYA Y PERKINS
KEITH HARTMAN
KEVIN D LINDSTROM
DUSTIN R WOODROME
KYRA M GUTIERREZ
LUSHANA D STEELE
TERESA L WILLIAMS
MARY HICKSON
VALORIE R ROBERTSON
WADE A BYRD
LEE R VIDAURE JR
KENDRICK S MAGEE
SIMS, CONNIE S
MATTHEW T SHIELDS
SANDVIG, DAVID
JOHN R MOLINA
COERS, ROBERT J
KENNETH R SHAW
JESUS D FRAUSTO JR
LARRY S HERNANDEZ

LISA A RUVIO

RENE DUKE

MADISON, BEVERLY

THOMAS T BEMIS JR
ELDON C JONES

CRYSTAL RICH

MARCELINA VIDAURE
SIMS, MIKE
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VALORIE A NEFF
LATARYA THOMPSON ROBINSO
LATARYA THOMPSON ROBINSO
SHARON A TAYLOR
DAMIAN M HENRY
DAMIAN M HENRY
PRYOR, NED D
SEAN D SMITH
GARY D SPICER
WANDA L ADKISON
MICHAEL S TURNER
RUDY J CASTILLO
BROWN, AQUA D
JOHNSON, DANIELCHE
MILIVOY JANKOVIC
KLARE, ROBERT E
KATHERINE E MARTINEZ VITELA
GLORIA CONTRERAS
MICHAEL R AGUIRRE
DWANA L GRACE
NICCIE N STERLING
ADRIANA O OCHOA
GERARDO A PLATA
JODY D GRESSETT
BRADLEY M SMITH
SETH P CROSLAND
RICHARD K WAGNER
CHRISTOPHER W FITZGERALD
RICHARD E CALDWELL
RICHARD E CALDWELL
HOMER GUERRA JR
ALLISON L WININGER
LAUREN A JONES
ANNA M BOLING
SHANNON L STRONG
LINDSAY K LACY
JONES, SUSAN C
PATRICK A SURETTE
DOUGLAS L MARTIN III
DAVID W WALTERS
AARON M JORGENSEN
GEORGE A LEPORIS
EVE Y THOMPSON
FARROW, HADDEN T
LARRY NOBLE
BRETT P JOHNSON
JAMIE A WHITTEN

TAYLOR, MARC S
ERICA HENRY
ERICA HENRY

ANNETTE D CASTILLO

VINCENT D STERLING

NINA M WAGNER
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JASON A ALANIS
RYAN S DOUGAY
DOVERSPIKE JR, ALLEN D
MILLER, JON C
LINDA MCCUE
HECTOR F FLORES
MICHAEL J MULKEY
MICHAEL J MULKEY
KING, WILLIAM M
CAROLINA N TREVINO
ROBERT L JOHANSEN
ROBERT L JOHANSEN
ROBERT L JOHANSEN
CHRISTOPHER J LEE
JOHNNY R BAEZA
MICHELLE N LEWIS
CINDY M OLIVAREZ
SANDRA PEREZ
TONY TURNER
BARKALOW, DALE L
LAKISHIA M OLIVER
BRADLEY J ANDERSON
SONYA M LEE
PATRECIA E BUTLER
KAROLYN KNAACK
TUNGA F TAYLOR
CHRISTINE E WHITE
CRIPPS, GREGORY B
JAVIER OCHOA
JAVIER OCHOA
KAREN M MACK
LISA D FOX
SHANNON R CALL
CHARLES R BROOKS
CATRON, SHERRY L
VLADIMIR Y DEPOUTATOV
VLADIMIR Y DEPOUTATOV
STEPHANIE S BROWN
JODY W KENNEDY
DAVID L PATTON
DANA K MUNNS
MONTA A MACKEY
JODY STEEPLE
JODY STEEPLE
KRISTIN K SCHROEDER
CHRISTINA ROBERTS
CHRISTINA ROBERTS

DOVERSPIKE, LISA

BRYON M LEWIS
RODOLFO PEREZ

CRIPPS, KRISTINA M
CECILIA L OCHOA

GLADYS HARRIS
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KELLIE J SMELSER
PATRICK D BULLOCKS
MCNEELY, NORAL K
TIMOTHY D KNOFF
JOHNNY YBARRA
LOREE J HENLEY
LISA M JOHNSON-HANNAH
ROBERT E GRAHAM
MARY PALMER
CHRISTIPHER B CAMPBELL
RONALD ZIURAITIS
REBECCA A SAGER
OTT, ALBERT A
EDWARD E WINFREY
RICKI A SCHWENKNER
GARY C PAIGE
HOLLOWAY, DORARETHA
TERESA L WITT STAMPS
PAUL C YOUNG
PAUL C YOUNG
MICHAEL D BRADO
DANIEL E COLLINS
FREDERICK A FISHER
TANYA BULLOCK
TARYN M LEWIS
JAMES A DEINES
HOANG MY T LE
MICHAEL A CLARK
ERIN D HUNTSMAN
ERIN D HUNTSMAN
MARK W COLES
CHRISTOPHER A BACA
PILIPOVICH, KERRY L
ANGELICA M FLORES
MARY ANN TOBIAS
JUSTIN P MULLINS
LUCY CARROLL
RICKIE A BARTELS
CHERI D GILMORE
LAKEISHA R MORRIS
JERRY C BROOKS
GARNEY, NORA R
SULLENBERGER, STEPHEN B
KEITH B MAGEE
MARIA C HOWES
MARIA C HOWES
BEVERLY D DARBY

JEFFREY M SMELSER

TAMMY L FISHER

STAR C BACA

JANEAL BARTELS
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TAMIKA F MCCLENDON
JAMES N SCARFF II
JAMES M RHODUS
WANDA M MARSHALL-SMITH
JEMILA WILLIAMS
JOSEPHFER L WILLIAMS
MARILYN GUICE
EARNEST JOHNSON
JAN M TALLEY
SHONTIA V MORRIS
JOSHUA M MYERS
TERRILYN ROBINSON
SHEILA AGNIEL
DENIS H AGNIEL
LORI LASHLEY
LINDA D RAGON
YOUNG, KAREN J
CHRISTI MYERS
LESA E MILLER
JAMIE L KIRKLEY
EDNA WOOTEN
LARRY D BROWN
JOHN F HUGHES
JOHN F HUGHES
DARRYL D BAUGHMAN
LAFARRA D YOUNG
AARON M MORGAN
JAMES O DAVIS
JOY L HUGHES
KENNETH J FLEMING
PETRINA N KING
ABBOTT, BRIAN L
DARRELL DENTON
CASSANDRA L POSTWAY
BARLING PATRICK, COURTNEY B
SHEILA V PATTON
CONNIE SAMPLES
RANDY G SCROGGINS
TAMARA C TYUS
TAMARA C TYUS
TAMARA C TYUS
TAMARA C TYUS
SAMMIE D HULETT
TIMOTHY B HIGGINS
TRACY L KING
ROBERTSON JR, MICHAEL E
DANIEL WIGGINS
DANIEL WIGGINS
DENNIS L TRACEY
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DENNIS L TRACEY
SEAN C HOFFPAUIR
CAROLYN D DEAL
CHANTELLE M HAIK
JEFFREY HAIK
BRANDI N TRAYLOR
CHERRYL D CORDUM
CHERRYL D CORDUM
AMY E PELLEGRIN
TIFFANNY D BURTON
PHILLIP P VALLARE
JUDITH C MICHAEL
OSCAR E RODRIGUEZ
KIMBERLY K RIALS
DONMONIQUE M MCZEAL
EDNA M MONDOUX
NOLAN J PARRENIN III
JENNIFER G PARRENIN
JOHNNY G COSPER
VELMA J COSPER
BILLY TEMPLE
ANTHONY C CLARK
APRIL D BOOKER
DEBORAH C ROBIN
DAVID A ROBIN
KLINT E BECKENDORF
CYNTHIA K JOHNSON
PARIS S BOUDREAUX JR
MELISSA D EMORY
SEGAL S SPRAGGINS
TRAN, LAN H
LARRY D METER
JOHNFAR R KERLEE
MOEN, LESLIE K
MOEN, TRINITY
ELIZABETH SMITH
LEON D SCHREI
TERI M CRANE
LISA A FUSON
CUNNINGHAM-MONTA, KATHLEEN M
GAGNON, SHEILA
SULLIVAN, SHAWN P
SULLIVAN, SHAWN P
ANGELINE S JOHNSON
MARK S REYMAN
MARK S REYMAN
BRUCE W MARLIN
ELAINE W JOHNSON
YEREMA, DEBORAH A
ROY V HALEY
LYNNELL C LOWRY
CHARLES A BROCK JR
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MARIANNE CANTU
NANCY MACIAS
TAWANA L VARICE
CINDY L BOAZ
PATSY A COLEY
ALYSIA N ALPORTER
BLAIR, SHERRY A
STEVEN A LARSON
FREDERICK K WILSON
ERIC C JONES
GONZALEZ, ROBERT M
HOSKINS, MICHAEL C
WALTER B CRABB
WALTER B CRABB
WALTER B CRABB
RODNEY HARRIS
JACOB G CUELLAR
JUAN S ELIZARRARAS
LOREEN COPE
JAMES A TOLLESON
ALYSSA M MASTERSON
JIMMIE ROBINSON
APRIL G STINSON
CAMILYN H SHEFFIELD
TERESA A OERMAN
OPHEIM, ROBERT T
OPHEIM, ROBERT T
RUSSELL, CYNTHIA J
MICHAEL T JAMES
EUGENIE A EPPS
JENKINS, CHRISTOPHER H
KURTT R WIX
CLEM L MARTIN
SHIRLEY M HARRIS
ALTHEA LOVE
TRACEY M GREEN
REGAN, ANGELA D
MARY F CAPPS
SHERY LEE
CARLUCCI, JENNIFER C
TALLEY, SHIELA G
WHITINGTON, TIMOTHY E
LEON A FALDE
LOPEZ, VELIA
LISA CERNIGLIA
RIOS JR, LUIS
PARKER, BRIAN C

PAUL J CANTU

HOSKINS, LAURALEI E

JUAN S ELIZARRARAS
ELIZABETH V TOLLESON

ERIC D GREEN
REGAN, SEAMUS I
BRYAN F LEE
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JEREMY M BOURQUIN
LORI R WRIGHT
WRIGHT, DANIEL J
JEANNINE GRAY
TAMRA D TREVINO
ROXANNE G HODGE
PATRICK, TAMIE A
WHEELER, JOSEPH D
WHEELER, PAMELA R
WHEELER, JOSEPH D
WHEELER, PAMELA R
JOHNSON, KENNETH R
JOHNSON, KENNETH R
LUCERO, BECKY R
TRACY M STENGER
TAYLOR, JEFFREY A
BAUMBACH, KENNETH A
DIAZ, DONNA L
COLE, CARRIE L
KRISTEN C VINYARD
BLECKER, TAMARA
THOMAS R RUMFELT
TAMARA R VAUGHN
RENEE C PENNINGTON
VICTORIA E WILLIAMS
ALAN C WILSON
SHANNON J MYERS
EVAN B CROCKER
MICHAEL J GRAINGER
ELIZABETH A DUFOUR
HAROLD E JIMENEZ
RICHARD J CAHAN
EMILY Y CAHAN
ROSEMARY J DIMAGGIO
LOTTIE M JAMAR
DANIEL M ADAMS
JAMES E BUTLER
JAMES T CLOUGH
DAVID ROSS
BRANDON D HOLDER
JUDITH MCWILLIAMS
LEIGH A HOOVER
JUDITH MCWILLIAMS
AARON N SIDDIQUE
WILLIAM C TURNER
SEAN D BANKS
KYMBERLY N BUTLER-DEVEROUAX
SCOTT L SANDERS
STEPHEN L BUSE
DAVID G STONE
FREDERICK A BROWN
JEFFERY S TWITTY

0
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ROBERT E CLARK
ESTEBAN R LOPEZ
JEFFERY S TWITTY
GREGORY T JOSEFSBERG
JONATHAN D HUNTER
GREGORY T JOSEFSBERG
DAVID A CRUMBIE JR
DAVID A CRUMBIE JR
GREGORY T JOSEFSBERG
ERIC H MOELLER
TRENA N GOGGANS
TANYA NICHOLS
MIRJANA PETROVIC
ORASETTA C BROWN
PAMELA FISHER
BART GODDARD
SIGNE M PETERSON
COLIN A CAMERON
GEORGE E SIMS
JOANN BROZ
SEAN B COMELLA
KAYLON M NARCISSE

JOHN G CAMERON
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NOTICE OF PROPOSED SETTLEMENT OF CLASS ACTION
A Federal Court authorized this notice. This is not a solicitation from a lawyer.
IF YOU HAD OR HAVE A CERTAIN TYPE OF PRIVATE STUDENT LOAN
(DESCRIBED MORE FULLY BELOW) OWNED OR SERVICED BY NAVIENT
SOLUTIONS, LLC OR NAVIENT CREDIT FINANCE CORPORATION AND YOUR
DEBTS WERE DISCHARGED IN BANKRUPTCY IN TEXAS, LOUISIANA, OR
MISSISSIPPI, YOU MAY BE ENTITLED TO MONEY OR OTHER RELIEF FROM A
CLASS ACTION SETTLEMENT
·

A settlement has been proposed to end a class action lawsuit brought against
Navient Solutions, LLC and Navient Credit Finance Corporation. This Notice shall
refer to those two companies as “Navient” or “Defendants.”

·

The lawsuit is Evan Brian Crocker v. Navient Solutions, LLC, et al., originally filed
in the United States Bankruptcy Court for the Southern District of Texas (Houston)
under Adv. Pro. No. 16-03175. This Notice shall refer to the lawsuit as the
“Lawsuit” or the “Action.”

·

The Lawsuit alleges that Navient improperly collected or attempted to collect on
certain private student loans from borrowers or co-borrowers who filed for
bankruptcy relief and who received discharge orders in bankruptcy. The Lawsuit
alleges that the bankruptcy discharge orders had the effect of relieving the
discharged borrowers or discharged co-borrowers from any further obligations to
make payments on the loans at issue. According to the Lawsuit, when Navient
collected or attempted to collect on the loans, Navient violated the discharge orders.

·

The United States District Court for the Southern District of Texas has scheduled a
hearing on ________, at ______ __.m. in Houston, Texas, to decide whether to
finally approve the proposed settlement and other related matters.

·

You have been identified from Navient’s records as a borrower or a co-borrower
on one or more loans covered by the Lawsuit who received a bankruptcy discharge
in Texas, Louisiana, or Mississippi. The Bankruptcy Court has directed that this
Notice be provided to you so you can evaluate the proposed settlement and decide
whether you want to be included in it.

·

Exhibit 1 to this Notice provides important information about your loans that are
covered by the proposed settlement and the payments and other benefits that, if the
proposed settlement is finally approved, may be available to you.

YOUR LEGAL RIGHTS ARE AFFECTED WHETHER YOU ACT OR DON’T ACT.
PLEASE READ THIS NOTICE CAREFULLY.

i
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WHAT ARE MY OPTIONS?
DO NOTHING

If the settlement is approved and becomes final, Navient will forego
collection of all outstanding balances listed on Exhibit 1 and you will
not be required to make any further payments on the loans listed on
Exhibit 1. In addition, any amounts listed in the Automatic Refund
column on Exhibit 1 will be refunded to you (after deduction of your
proportionate share of any Litigation Expenses the District Court
awards to Class Counsel). If the settlement is approved and becomes
final, and if you do nothing, you will forfeit any right to a refund of any
amounts listed in the Conditional Refund column on Exhibit 1.

SUBMIT A
CERTIFICATION FORM

If the settlement is approved and becomes final, Navient will forego
collection of all outstanding balances listed on Exhibit 1 and you will
not be required to make any further payments on the loans listed on
Exhibit 1. In addition, any amounts listed in the Automatic Refund
column on Exhibit 1 will be refunded to you (after deduction of your
proportionate share of any case expenses the District Court awards to
Class Counsel). If the settlement is approved and becomes final, and if
you submit a Certification Form attesting to certain facts, you may also
be entitled to a refund of some or all of the amounts listed in the
Conditional Refund column on Exhibit 1.

EXCLUDE YOURSELF
(OPT OUT) FROM THE
SETTLEMENT

If you ask to be excluded, you will not receive any benefit from the
settlement, but you may be able to file your own lawsuit.

OBJECT

You may remain in the settlement class and file an objection telling the
District Court why you do not like the settlement. If your objections are
overruled, you will be bound by the settlement.

ii
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PART I: WHY YOU HAVE RECEIVED THIS NOTICE

1.

WHY DID I RECEIVE THIS NOTICE?

You received this Notice because you are a borrower or a co-borrower on one or more student
loans owned or serviced by Navient that are the subject of the Lawsuit. The Bankruptcy Court
directed that this Notice be sent to you so you can evaluate whether you want to be included in a
proposed settlement of the Lawsuit. This notice explains the Lawsuit, the proposed settlement, and
your legal rights.
Exhibit 1 sets forth the loan or loans on which you are a borrower or a co-borrower that are covered
by the proposed settlement. THE PROPOSED SETTLEMENT ONLY COVERS YOUR
STUDENT LOANS THAT ARE LISTED ON EXHIBIT 1. THE PROPOSED
SETTLEMENT WILL HAVE NO IMPACT ON ANY OTHER STUDENT LOANS YOU
MAY HAVE THAT ARE NOT LISTED ON EXHIBIT 1.
2.

WHAT IS THIS LAWSUIT ABOUT?

The Lawsuit deals with “Private Student Loans,” which for this purpose are defined as student
loans that were not made, insured, or guaranteed by a governmental unit or non-profit institution,
were not made under any program funded in whole or in part by any governmental entity or nonprofit institution, and were for attendance at schools that were not accredited under Title IV of the
Higher Education Act of 1965. The Lawsuit alleges that Private Student Loans are “dischargeable”
in bankruptcy. The Lawsuit also alleges that, by collecting or attempting to collect on Private
Student Loans from borrowers or co-borrowers who obtained discharge orders in their bankruptcy
cases, the Defendants violated bankruptcy court orders. The Lawsuit seeks three main forms of
relief: (1) an order requiring the Defendants to forego collection and to never attempt to collect on
any remaining balances on Private Student Loans for borrowers or co-borrowers who obtained
discharge orders in their bankruptcy cases; (2) an order requiring the Defendants to repay to
borrowers or co-borrowers who obtained discharge orders in their bankruptcy cases any amounts
paid by those borrowers or co-borrowers after the dates of their bankruptcy discharges; and (3)
penalties against the Defendants for having allegedly violated bankruptcy court orders.
The Defendants disagree with all of the allegations in the Lawsuit. They deny that Private Student
Loans are dischargeable in bankruptcy. They deny that they violated bankruptcy orders. Finally,
the Defendants deny that they have any liability to forego collection of any loan balances, to return
any money to any borrowers, or to pay any penalties.
For more detailed information on the allegations in the Lawsuit, you may review the complaints
filed by the Plaintiff, which are on file in the Clerk’s office and posted to the website
www.NavientClassAction.com.

1
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3.

WHAT STUDENT LOANS ARE COVERED BY THE LAWSUIT AND
THE SETTLEMENT?

The Lawsuit and the proposed settlement cover only loans that were made by private lenders for
attendance at non-Title IV schools and that were not made under any program funded in whole or
in part by any governmental entity or non-profit institution. There are many types of student loans
that are not covered by the Lawsuit and the proposed settlement, including federal loans under the
William D. Ford Federal Direct Loan Program, the Federal Family Education Loan Program, and
the Federal Perkins Loan Program.
You have been identified as having one or more student loans that are covered by the Lawsuit and
the proposed settlement. Your loans that are covered by the Lawsuit and the proposed settlement
are listed on Exhibit 1 to this Notice. If you have other student loans not listed on Exhibit 1, they
are not covered by the Lawsuit or the proposed settlement. If the proposed settlement is approved,
it will have no impact on your obligations with respect to any student loans that are not listed on
Exhibit 1.
4.

WHY DID THIS LAWSUIT SETTLE?

The Lawsuit was brought by Evan Brian Crocker, referred to as the “Plaintiff” or the “Class
Representative,” for himself and on behalf of other people with similar claims. Plaintiff agreed to
a settlement after considering, among other things: (1) the substantial benefits to himself and the
proposed class under the terms of the settlement; (2) the risks, costs, and uncertainty of continued
litigation, especially in a complex case like this one; and (3) the desirability of securing a prompt
resolution in order to provide effective relief to himself and the proposed class.
The courts have not decided whether Plaintiff’s claims or Defendants’ defenses have any merit,
and they will not do so if the proposed settlement is approved. The proposed settlement does not
suggest that Defendants have or have not done anything wrong or that Plaintiff or the proposed
class would or would not win if the Lawsuit went to trial.
5.

WHY IS THIS A CLASS ACTION?

In a class action, one or more people, called named plaintiffs or class representatives, sue on behalf
of other people who have similar claims. All the people constitute the class and are considered
class members. One court resolves the issues for all class members, except for those who exclude
themselves from the class.
PART II: DESCRIPTION OF THE SETTLEMENT CLASS
6.

AM I A MEMBER OF THE SETTLEMENT CLASS?

The people covered by the proposed settlement are referred to as the “Settlement Class.” With
some limited exceptions, described below, the Settlement Class includes all individuals who meet
each of the following criteria: (1) they filed for bankruptcy protection in any United States
Bankruptcy Court located in Texas, Louisiana, or Mississippi on or after October 17, 2005; (2)
2
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before their bankruptcy filing, they became obligated to repay one or more “Covered Student
Loans,” either as a borrower or as a co-borrower; (3) they obtained in their bankruptcy case an
order of discharge issued by the bankruptcy court; and (4) they have never reaffirmed their
“Covered Student Loan(s).” For purposes of the proposed settlement, a “Covered Student Loan”
is generally defined as a student loan that: (a) was not made, insured, or guaranteed by a
governmental unit or non-profit institution; (b) was not made under any program funded in whole
or in part by any governmental entity or non-profit institution; (c) was for attendance at a school
that was not accredited under Title IV of the Higher Education Act of 1965; and (d) is owned or
serviced by Navient Solutions LLC or Navient Credit Finance Corporation. The specific loans that
are covered by the Settlement are listed on a “Covered Loan List” that is attached to the Settlement
Agreement.
According to Navient’s records and to bankruptcy-court filings, you are a member of the
Settlement Class. The Covered Student Loans on which you are a borrower or a co-borrower are
listed on Exhibit 1 to this Notice.
7.

ARE THERE EXCEPTIONS TO BEING INCLUDED IN THE
SETTLEMENT CLASS?

The Settlement Class will not include persons who timely and validly request exclusion. The
process and deadline for requesting exclusion is described below.
PART III: DECISIONS YOU MUST MAKE NOW
8.

WHAT DO I NEED TO DO?

FIRST, you need to decide now whether you wish to remain in the Settlement Class or to exclude
yourself from the Settlement Class. If you want to exclude yourself from the Settlement Class you
must notify the Crocker Settlement Administrator as described below in Part VI by no later than
___________, the Opt-Out Deadline. If you exclude yourself:
·

You will not be eligible for any relief or payments under the settlement.

·

You will not be able to object to the proposed settlement or to appear at the Final
Approval hearing.

·

You will not be bound by any orders or judgments entered in this case as part of any
approval of the settlement.

SECOND, if you remain in the Settlement Class, you may decide whether to object to any part of
the proposed settlement by filing a written objection with the District Court as described below in
Part VII. You must file any objection you decide to make on or before _______, 2021, the
Objection Deadline.

3
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THIRD, if you decide to remain in the Settlement Class and wish to receive certain of the
settlement benefits deemed an Automatic Refund on Exhibit 1 hereto, you are not required to do
anything further.
FOURTH, if you decide to remain in the Settlement Class and wish to receive certain of the
settlement benefits deemed a Conditional Refund on Exhibit 1 hereto, you will be required to
complete and submit a Certification Form by no later than the Certification Deadline, as described
below.
9.

WHAT IF I DO NOTHING?

If you do nothing, you will remain a member of the Settlement Class. As a member of the
Settlement Class, you will automatically receive certain (non-cash) benefits of the settlement in
the form of confirmed discharge of your Covered Loans, each of which will be deemed to have
been discharged in bankruptcy as to each borrower that received a discharge in a bankruptcy case,
with no further amounts due for principal, interest, fees and otherwise by such discharged
borrower. You also will automatically receive payment of any amounts listed in the Automatic
Refund column on Exhibit 1. But, if you do nothing, you will not receive payment of any amounts
listed in the Conditional Refund column on Exhibit 1. To be eligible for potential payment of any
amounts listed in the Conditional Refund column on Exhibit 1, you will need to submit a
Certification Form by no later than the Certification Deadline, as described below.
Unless you exclude yourself form the Settlement Class, and if the settlement is approved, all of
the Bankruptcy Court’s and District Court’s orders related to the settlement will apply to you and
will prevent you from ever bringing, continuing, or participating in any other lawsuit against the
Defendants with respect to the Covered Student Loans listed on Exhibit 1.
PART IV: SETTLEMENT BENEFITS – WHAT YOU CAN GET
10.

WHAT DOES THE SETTLEMENT PROVIDE?

The full terms of the proposed settlement are set forth in a written Settlement Agreement that is
on file in the Clerk’s office and posted to the website www.NavientClassAction.com. The
Settlement Agreement provides that Navient will:
·

Forego collection of any outstanding balances (including principal, interest, and fees)
on any and all Covered Student Loans listed on Exhibit 1. Under this agreement,
Navient will never again attempt to collect from you any amounts on Covered Student
Loans listed on Exhibit 1. (You do not have to submit a Certification Form in order to
receive this benefit.)

·

Take steps to delete all trade lines at credit-reporting agencies about your Covered
Student Loan or Loans listed on Exhibit 1 or update the trade lines to reflect that the
Loan was or Loans were subject to a bankruptcy discharge. (You do not need to submit
a Certification Form to obtain this benefit.)
4
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·

Repay to you any amounts collected by Navient since the date of your bankruptcy
discharge that are identified in the Automatic Refund column on Exhibit 1. (You do
not need to submit a Certification Form to obtain this benefit.) In the event that one of
your loans has both a borrower and a co-borrower discharged in bankruptcy, Navient
will refund amounts to the primary borrower on the loan as listed on Exhibit 1.

·

Repay to you any portion of the amounts collected by Navient since the date of your
bankruptcy discharge that are identified in the Conditional Refund column on Exhibit
1 and that were paid to Navient by you from your personal funds. Navient will not
repay to you any portion of the amounts in the Conditional Refund column on Exhibit
1 that were paid to Navient by any co-borrower or by any person other than you. (To
obtain this benefit under the settlement, you must submit a Certification Form, under
penalty of perjury, identifying the portion of the amounts in the Conditional Refund
column that were paid to Navient by you.)
11.

WHAT CAN I GET FROM THE SETTLEMENT?

The proposed settlement will provide three potential benefits to you: (1) Navient’s agreement to
forego collection of any balances currently shown as outstanding on your Covered Student Loan
or Loans listed on Exhibit 1; (2) the repayment to you of any amounts you have paid to Navient
on your Covered Student Loan or Loans listed on Exhibit 1 since the date of your bankruptcy
discharge; and (3) the provision of either deleted or updated trade line information to creditreporting agencies about your Covered Student Loan or Loans listed on Exhibit 1.
PLEASE NOTE: The proposed settlement will NOT terminate, eliminate, or reduce the
obligation of anyone other than you to make payment to Navient on any Covered Student
Loan or Loans listed on Exhibit 1. Any co-borrower or co-signer will remain obligated unless
he or she is himself or herself a member of the Settlement Class by virtue of having obtained
his or her own bankruptcy discharge in Texas, Louisiana, or Mississippi. If the settlement is
approved, Navient will retain all of its rights and remedies, including the right to collect on
any Covered Student Loan or Loans listed on Exhibit 1, against all co-borrowers or cosigners who are not themselves Class Members, even if those co-borrowers or co-signers are
related to you or are members of your family or household.
PLEASE ALSO NOTE: The proposed settlement will NOT terminate, eliminate, or reduce
your obligation or the obligation of any co-borrower to make payment to Navient on any
student loans owned or serviced by Navient that are not listed on Exhibit 1. If the settlement
is approved, Navient will retain all of its rights and remedies, including the right to collect,
on any student loans that are not listed on Exhibit 1.
12.

HOW CAN I MAKE A CLAIM FOR RETURN OF AMOUNTS I HAVE
PAID ON COVERED STUDENT LOANS SINCE THE DATE OF MY
BANKRUPTCY DISCHARGE?

For any amounts that are identified in the Automatic Refund column on Exhibit 1, you do not need
to submit a separate claim for repayment. If you remain in the Settlement Class and if the

5
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settlement is approved, those amounts (subject to any deduction approved by the District Court for
Litigation Expenses) will be automatically refunded to you without any further action on your part.
Navient will only refund to you the portion of any amounts identified in the Conditional Refund
column on Exhibit 1 that were paid to Navient by you. Navient will not repay to you any portion
of the amounts in the Conditional Refund column on Exhibit 1 that were paid to Navient by any
co-borrower or by any person other than you. To obtain this benefit under the settlement, you must
submit a Certification Form, under penalty of perjury, identifying the portion of the amounts in
the Conditional Refund column that were paid to Navient by you. The Certification Form must be
submitted to McGuireWoods LLP, attn: Crocker Settlement Administrator, JPMorgan Chase
Tower, 600 Travis Street, Suite 7500, Houston, TX 77002-2906, and/or by electronically
submitting a PDF copy of the Certification Form to crockersettlement@mcguirewoods.com by no
later than _________________, the Certification Deadline.
PLEASE NOTE that, by signing the Certification Form, you are attesting, under penalty of
perjury, that the information contained in the form is true and correct. Intentionally or
knowingly providing false information in the Certification Form could constitute a federal
crime and could subject you to criminal or civil penalties. Navient has the right to request
supporting documents (such as cancelled checks or bank records) to confirm the accuracy
and truthfulness of the information on up to 50% of all Certification Forms that are
submitted as part of the settlement. If your Certification Form is selected for further review
under this process, and if you are unable or unwilling to submit documentation supporting
the certification, Navient may refuse to refund to you any portion of the amounts listed in
the Conditional Refund column on Exhibit 1 and may refer your Certification Form to the
Bankruptcy Court to determine whether you intentionally or knowingly made any false
statements.
13.

WHEN WILL I GET MY PAYMENT, IF ANY?

Payments to eligible members of the Settlement Class will be made only after the District Court
grants final approval to the settlement and after any appeals are resolved. If there are appeals,
resolving them can take a significant amount of time. Please be patient.
PLEASE NOTE: Not all members of the Settlement Class are eligible to receive payments.
If there are no dollar amounts listed in the Automatic Refund or Conditional Refund
columns on Exhibit 1, then you are not entitled to a payment. And, to obtain a payment for
some or all of any amounts listed in the Conditional Refund column of Exhibit 1, you must
submit a Certification Form as explained elsewhere in this Notice.
PART V: THE LAWYERS REPRESENTING THE SETTLEMENT CLASS
14.

DO I HAVE A LAWYER IN THIS CASE?

The Bankruptcy Court has designated the lawyers listed below to represent you and other Class
Members. These lawyers are called “Class Counsel.” You will not be charged any fee for the
services provided by Class Counsel. Class Counsel, however, may apply to the District Court to
6
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be reimbursed for out-of-pocket expenses that they have paid in pursuit of this Lawsuit. Any
amount of case expenses approved by the District Court will be paid out of the Automatic Refunds
and Conditional Refunds otherwise available to Class Members. If the settlement is approved and
if the District Court approves the request by Class Counsel for the reimbursement of case expenses,
the payment to you of Automatic Refund or Conditional Refund amounts listed on Exhibit 1 will
be reduced to account for your proportionate share of the expenses.
You have the right to retain your own lawyer to represent you in this case, but you are not obligated
to do so. If you do hire your own lawyer, you will have to pay his or her legal fees and expenses.
You also have the right to represent yourself before the District Court without a lawyer.
The Bankruptcy Court has designated the following lawyers as Class Counsel:
Jason W. Burge
FISHMAN HAYGOOD LLP
201 St. Charles Avenue, 46th Floor
New Orleans, Louisiana 70170
(504) 586-5252
jburge@fishmanhaygood.com
Lynn E. Swanson
JONES SWANSON HUDDELL & DASCHBACH LLC
601 Poydras Street, Suite 2655
New Orleans, Louisiana 70130
(504) 523-2500
lswanson@jonesswanson.com
Adam R. Shaw
George F. Carpinello
BOIES SCHILLER FLEXNER LLP
30 South Pearl Street
Albany, NY 12207
(518) 434-0600
ashaw@bsfllp.com
gcarpinello@bsfllp.com
Joshua B. Kons
LAW OFFICES OF JOSHUA B. KONS, LLC
939 West North Avenue, Suite 750
Chicago, IL 60642
(312) 757-2272
joshuakons@konslaw.com

7
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Susan Tran Adams
Brendon Singh
TRAN SINGH, LLP
2502 LaBranch Street
Houston, TX 77004
(832) 975-7300
stran@ts-llp.com
bsingh@ts-llp.com
Marc Douglas Myers
ROSS, BANKS, MAY, CRON & CAVIN P.C.
7700 San Felipe, Suite 550
Houston, Texas 77063
(713) 626-1200
mmyers@rossbanks.com
15.

HOW WILL THE LAWYERS AND CLASS REPRESENTATIVE IN THIS
CASE BE PAID?

Class Counsel have prosecuted this case on a contingent-fee basis and have not been paid anything
to date for their services. If the settlement is approved, the Defendants will pay attorneys’ fees to
Class Counsel in an amount not to exceed $3,650,000. Similarly, if the settlement is approved, the
Defendants will pay Class Representative Evan Brian Crocker an award not to exceed $15,000 for
his representation of the Class. These payments will not reduce the amount of Automatic Refunds
or Conditional Refunds available to Class Members.
In addition, Class Counsel may apply to the District Court to be reimbursed for out-of-pocket
expenses that they have paid in pursuit of this Lawsuit to be paid out of the Automatic Refunds
and Conditional Refunds otherwise available to Class Members. If the settlement is approved and
if the District Court approves the request by Class Counsel for the reimbursement of case expenses,
the payment to you of any Automatic Refund or Conditional Refund amounts listed on Exhibit 1
will be reduced to account for your proportionate share of the expenses.
PART VI: EXCLUDING YOURSELF FROM THE SETTLEMENT
16.

HOW DO I GET OUT OF OR EXCLUDE MYSELF FROM THE
SETTLEMENT?

To exclude yourself from the Class, you must complete and send to the address below a written
request that includes the case name (Evan Brian Crocker v. Navient Solutions, LLC), your name
and address, and a statement that indicates a desire to be excluded from the Settlement Class, such
as “I hereby request to be excluded from the Settlement Class in the Action.” The request must
also be signed by you. Your exclusion request must be postmarked no later than ______, the OptOut Deadline. Send your exclusion request to:
8
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McGuireWoods LLP
Attn: Crocker Settlement Administrator
JPMorgan Chase Tower
600 Travis Street, Suite 7500
Houston, TX 77002-2906
17.

WHAT HAPPENS IF I EXCLUDE MYSELF FROM THE CLASS?

If you request exclusion from the Class:
·

You will not be eligible for any payment or other benefits under the proposed
settlement.

·

You will not be allowed to object to the terms of the proposed settlement.

·

You will not be bound by any subsequent rulings entered in this case if the proposed
settlement is finally approved.

·

However, if your request for exclusion is late or deficient, you will still be
considered a part of the Settlement Class, you will be bound by the settlement and
by all other orders and judgments in this Lawsuit, and you will not be able to
participate in any other lawsuits based on the claims in this case.

18.

IF I DON’T EXCLUDE MYSELF, CAN I SUE DEFENDANTS LATER?

No. If the District Court approves the proposed settlement and you do not exclude yourself from
the settlement class, you release (give up) all claims against the Defendants with respect to the
Covered Loans listed on Exhibit 1.
19.

WHAT DO I GIVE UP IF I CHOOSE TO STAY IN THE SETTLEMENT?

Unless you exclude yourself, you cannot sue or be part of any other lawsuit against the Defendants
about the issues in this case. Unless you exclude yourself, all of the decisions, orders, and
judgments by the Bankruptcy Court and the District Court will bind you. You will be releasing the
Defendants (and certain related parties) from all of the claims described and identified in the
Settlement Agreement. Unless you exclude yourself, you will be giving up any right to recover
any damages or other monetary relief from the Defendants (other than Automatic Refund or
Conditional Refund Amounts), including any damages for injury to your credit, mental anguish,
or other injuries you may have suffered from Navient’s collection activities on Covered Loans.
The Settlement Agreement provides more detail regarding the scope of the release.
20.

CAN I FILE A LATER LAWSUIT MAKING SIMILAR CLAIMS?

No. If you remain a member of the Settlement Class, and the settlement is finally approved, you
will be enjoined and barred from initiating or continuing any lawsuit or other proceeding against
the Defendants with respect to the Covered Student Loans listed on Exhibit 1.

9
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PART VII: OBJECTING TO THE SETTLEMENT
21.

HOW CAN I OBJECT TO THE SETTLEMENT?

If you choose to remain a member of the Settlement Class, you have a right to object to any part
of the proposed settlement. The District Court will consider your views.
Your written objection must include:
·

The case name and number.

·

Your name.

·

Your address.

·

Your telephone number.

·

If you are represented by a lawyer, the name, address, and telephone number of you
lawyer.

·

A written statement of the basis for your objection(s).

·

A statement of whether you intend to appear and argue at the Final Approval
Hearing, with or without a lawyer.

Your written objection must be filed with the Court no later than ______________, the Objection
Deadline.
22.

WHAT IS THE DIFFERENCE BETWEEN “OBJECTING” AND
“EXCLUDING”?

Objecting is simply a way of telling the District Court that you don’t like some aspect of the
Settlement. You can object only if you remain a member of the Settlement Class. If you object to
the settlement, you still remain a member of the Settlement Class and you will still be eligible to
receive settlement benefits. You will also be bound by any subsequent rulings in the Lawsuit and
you will not be able to file or participate in any other lawsuit or proceeding based upon or relating
to the claims, causes of action, or circumstances alleged in the Lawsuit. If the District Court
disagrees with your objection, you will still remain a member of the Settlement Class and will be
bound by the District Court’s rulings.
Excluding yourself is telling the District Court that you don’t want to a part of the Settlement
Class. If you exclude yourself, you have no basis to object to the settlement or to appear at the
Final Approval Hearing because the settlement will not affect your rights.

10
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PART VIII: THE COURT’S FINAL APPROVAL HEARING

23.

WHEN AND WHERE WILL THE COURT DECIDE WHETHER TO
FINALLY APPROVE THE SETTLEMENT?

On _______ at ___ __.m., the District Court will hold a Final Approval Hearing at the United
States District Court for the Southern District of Texas before the Honorable ______________ in
Courtroom No. ___, 515 Rusk Avenue, Houston, Texas 77002.
24.

DO I HAVE TO COME TO THE HEARING?

No. Class Counsel will answer questions the District Court may have at the Final Approval
Hearing. But you are welcome to come to the hearing at your own expense. Please note that the
District Court has the right to change the date and time of the Final Approval Hearing. If you are
planning to attend the hearing, you should confirm the date and time before going to the Court.
25.

IF I WANT TO SPEAK AT THE FINAL APPROVAL HEARING, WHAT
DO I NEED TO DO?

If you are a member of the Settlement Class, and you (or your attorney) want to appear and speak
at the Final Approval Hearing, you (or your attorney) must submit an objection and must file a
Notice of Intention to Appear at the Final Approval Hearing. Your Notice of Intention to Appear
at the Final Approval Hearing, along with any papers, exhibits, or other evidence you intend to
present, must be filed with the District Court at the address specified in Question 23 and served on
Class Counsel and Defense Counsel (at their addresses specified in Section XVIII of the Settlement
Agreement) by no later than __________.
If you file objections and appear at the Final Approval Hearing but the District Court approves the
settlement as proposed, you will still be eligible for benefits under the settlement and you will still
be able to file a Certification Form, subject to the terms and conditions discussed in this Notice
and in the Settlement Agreement.
PART IX: GETTING ADDITIONAL INFORMATION

26.

HOW DO I GET MORE INFORMATION?

This Notice summarizes the proposed settlement. More details are contained in the full Settlement
Agreement. The full Settlement Agreement is on file with the Clerk of the Court and posted to the
website www.NavientClassAction.com. For a more detailed statement of the matters involved in
the Settlement and the Lawsuit, you may review the Settlement Agreement, the complaints, and
the other papers on file in the Clerk’s office at any time during normal business hours, or by visiting
the website www.NavientClassAction.com.

11
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PLEASE DO NOT CALL THE COURT OR THE CLERK OF THE COURT.

DATED: _____________
_______________________________
Clerk of the Court
United States Bankruptcy Court for the
Southern District of Texas
148064977_1
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EXHIBIT 1 TO CLASS NOTICE AND CERTIFICATION FORM
[BORROWER NAME]
Loan Number

Outstanding
Balance

Automatic
Refund

Conditional
Refund

Certification*

CERTIFICATION
I have reviewed the “Conditional Refund” column in the chart set forth above. I understand that:
(a) I am only entitled to a refund of the amounts set forth in that column to the extent that I
personally paid them with my own money; and (b) I am not entitled to a refund of any portion of
those amounts that were paid by someone else. I have entered into the Certification column in the
chart above the amount of each Conditional Refund amount that I personally paid with my own
money. The amounts I entered into the Certification column are accurate and I certify, under
penalty of perjury, that I paid these amounts from my personal funds. I acknowledge that
knowingly or intentionally providing false information in the Certification column could constitute
a federal crime and could subject me to criminal and civil penalties. I further acknowledge that I
may in the future be asked to provide documentation (such as cancelled checks or bank statements)
confirming that the amounts I entered above in the Certification column came from my own
personal funds. If I am unable or refuse to provide that supporting documentation, I may forfeit
my right to a refund of any amounts in the Conditional Refund column. In that event, this
Certification Form may be referred to the court to determine whether I knowingly or intentionally
provided false information and, if so, whether I should be penalized for doing so.
Signed under penalty of perjury.
____________________________
(Borrower Name)
Date: _______________________

*You should enter into this Certification column the portion of each Conditional Refund amount
that you personally paid from your own funds without being reimbursed from any source. Do not
include any amount that was paid by any co-borrower or co-signer on the loan or by any person
other than you.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

EVAN BRIAN CROCKER on behalf of
himself and all those similarly situated,
Plaintiff,
v.
NAVIENT SOLUTIONS, LLC, NAVIENT
CREDIT FINANCE CORPORATION
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

Civil Action No. ____________

[PROPOSED] FINAL JUDGMENT AND ORDER OF DISMISSAL WITH PREJUDICE
This matter came before the Court for hearing pursuant to the Order of the United States
Bankruptcy Court for the Southern District of Texas (the “Bankruptcy Court”) dated
_______________, 2021, on the application of the Parties for approval of the Settlement set forth
in the Settlement Agreement and Release dated August 4, 2021 (the “Agreement”). On
______________, 2021, the Bankruptcy Court granted preliminary approval to the proposed class
action settlement set forth in the Agreement between Plaintiffs Evan Brian Crocker (“Class
Representative”), on behalf of himself and all members of the Class, and Navient Solutions, LLC
and Navient Credit Finance Corporation. The Bankruptcy Court also provisionally certified the
Class for settlement purposes, approved the procedure for giving Class Notice to the members of
the Settlement Class, and set a Final Approval Hearing to take place on _______________, 2021.
This Court finds that the Class Notice substantially in the form approved by the Bankruptcy Court
in the Preliminary Approval Order was given in the manner ordered by the Bankruptcy Court,
constitutes the best practicable notice, and was fair, reasonable, and adequate.
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On _______________, 2021, this Court held a duly noticed Final Approval Hearing to
consider: (1) whether the terms and conditions of the Agreement are fair, reasonable and adequate;
(2) whether a judgment should be entered dismissing the Class Representative’s Released Claims
on the merits and with prejudice; (3) whether and in what amount to award attorneys’ fees and
expenses to Class Counsel for the Class; and (4) whether and in what amount to provide Class
Representative Evan Brian Crocker an award for his representation of the Class.
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that:
1.

Definitions. This Judgment and Order incorporates by reference the definitions in

the Agreement, and all capitalized terms used, but not defined herein, shall have the same meanings
as in the Agreement.
2.

Jurisdiction. This Court has jurisdiction over the subject matter of the Action and

over all parties to the Action, including all Class Members. Venue in this Court is proper.
3.

No Merits Determination. By entering this Order, the Court does not make any

determination as to the merits of this case.
4.

Settlement Class. Pursuant to Rule 23 of the Federal Rules of Civil Procedure, this

Court hereby finally certifies this Action as a class action, with the Class defined as all Discharged
Borrowers on all Covered Loans. The Court finds, for settlement purposes only, that class
certification under Fed. R. Civ. P. 23(b)(3) is appropriate in that, in the settlement context: (a) the
Class Members are so numerous that joinder of all Class Members in the class action is
impracticable; (b) there are questions of law and fact common to the Class which predominate
over any individual question; (c) the claims of the Class Representative are typical of the claims
of the Class; (d) the Class Representative and his counsel have and will fairly and adequately
represent and protect the interests of the Class Members; (e) the class is ascertainable; and (f) a
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class action is superior to other available methods for the fair and efficient adjudication of the
controversy.
5.

Designation of Class Representatives and Class Counsel. The Court confirms

the prior appointments of the Plaintiff Evan Brian Crocker as Class Representative, and the law
firms of Fishman Haygood LLP and Jones Swanson Huddell & Daschbach, LLC as Class Counsel.
6.

Settlement Approval. Pursuant to Federal Rule of Civil Procedure 23, this Court

hereby approves the Settlement set forth in the Agreement and finds that the Settlement is, in all
respects, fair, reasonable and adequate. The Court further finds that the Settlement set forth in the
Agreement is the result of good faith, arm’s-length negotiations between experienced counsel
representing the interests of the Parties. Accordingly, the Settlement embodied in the Agreement
is hereby finally approved in all respects. There is no just reason for delay, and the Parties are
hereby directed to perform and effectuate the terms of the Agreement.
7.

Dismissal with Prejudice. Final Judgment is hereby entered with respect to the

Released Claims of all Settlement Class Members, and the Released Claims in the Action are
hereby dismissed in their entirety with prejudice and without costs. All claims in the Action are
dismissed, and the case shall be closed pursuant to Paragraph 22 of this Order. Nothing herein is
intended to waive or prejudice the rights of Class Members who have timely excluded themselves
from the Settlement Class.
8.

Releases. The releases as set forth in Section VIII of the Agreement together with

the definitions in Section I relating thereto are expressly incorporated herein in all respects and
made effective by operation of this Judgment and Order. The Court hereby approves the release
provisions as contained and incorporated in Sections I and VIII of the Agreement, including but
not limited to the definitions of Released Claims, Releasors, Releasees and Unknown Claims. The
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Releasors shall be deemed to have, and by operation of the Judgment shall have, fully, finally and
forever released, relinquished and discharged all Released Claims (including Unknown Claims)
against the Releasees.
9.

Permanent Injunction. The Releasors, including the Class Representative and all

Settlement Class Members, and anyone claiming through or on behalf of any of them, are forever
barred and enjoined from filing, commencing, prosecuting, intervening in, or participating in (as
class members or otherwise) any action or any proceeding in any court of law or equity, arbitration
tribunal, administrative forum, or other forum of any kind (whether within the United States or
not), either directly, representatively or in any other capacity, asserting any of the Released Claims
(including Unknown Claims) against any of the Releasees. The Releasors further are forever
barred and enjoined from organizing Settlement Class Members, or soliciting the participation of
Settlement Class Members, or persons who would otherwise fall within the definition of
Settlement Class Members but who have requested to be excluded from the Settlement Class, in a
separate class for purposes of pursuing any action (including by seeking to amend a pending
complaint or counterclaim to include class allegations, or seeking class certification in a pending
action in any jurisdiction based on or relating to any of the Released Claims).
10.

Approval of Class Notice. The form and means of disseminating the Class Notice

as provided for in the Preliminary Approval Order constituted the best notice practicable under the
circumstances, including individual notice to all Class Members who could be identified through
reasonable effort. Said Notice provided the best notice practicable under the circumstances of the
proceedings and the matters set forth therein, including the proposed Settlement set forth in the
Agreement, to all persons entitled to such notice. Said Notice fully satisfied the requirements of
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Federal Rule of Civil Procedure 23 and complied with all laws, including, but not limited to, the
Due Process Clause of the United States Constitution.
11.

Attorneys’ Fees and Expenses. Any order entered by the Court regarding

applications for Attorneys’ Fees and/or Litigation Expenses application shall in no way disturb or
affect this Judgment and shall be considered separate from this Judgment.
12.

Use of Order. Neither this Judgment and Order, the fact that a settlement was

reached and filed, the Agreement, nor any related negotiations, statements or proceedings shall be
construed as, offered as, admitted as, received as, used as, or deemed to be an admission or
concession of liability or wrongdoing whatsoever or breach of any duty on the part of Defendants.
This Judgment is not a finding of the validity or invalidity of any of the claims asserted or defenses
raised in the Action. In no event shall this Judgment and Order, the Agreement, or any of its
provisions or any negotiations, statements, or proceedings relating to it in any way be used, offered,
admitted, or referred to in the Action, in any other action, or in any judicial, administrative,
regulatory, arbitration, or other proceeding, by any person or entity, except by the Parties and only
the Parties in a proceeding to enforce the Agreement.
13.

Continuing Jurisdiction. Without affecting the finality of this Judgment and Order

in any way, this Court hereby retains continuing jurisdiction over the administration,
consummation, enforcement, and interpretation of the Agreement, the Final Judgment, and for any
other necessary purpose.
14.

Termination of Settlement. In the event that the Settlement does not become

effective in accordance with the terms of the Agreement, or the Agreement is terminated pursuant
to Section XI of the Agreement, the Parties shall be restored to their respective positions in the
Action prior to the execution of the Agreement, the certification of the Settlement Class shall be
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automatically vacated, and this Judgment and Order shall be rendered null and void (except
Paragraph 13 of this Order shall remain in effect) to the extent provided by and in accordance with
the Agreement and shall be vacated and, in such event, all orders entered and releases delivered in
connection herewith shall be null and void to the extent provided by and in accordance with the
Agreement.
15.

Implementation of the Agreement. The Parties are hereby authorized and directed

to implement the terms of the Agreement.
16.

Reasonable Extensions. Without further order of this Court, the Parties may agree

to reasonable extensions of time to carry out any of the provisions of the Agreement.
17.

CAFA Notice. Defendants have provided notification to all appropriate federal and

state officials regarding the Settlement as required by 28 U.S.C. § 1715.
18.

Class Notice List. No later than thirty (30) days after the Effective Date (as defined

in the Agreement), Navient shall file with this Court, under seal pursuant to the Protective Order
entered in this litigation (in order to protect the names and addresses of Class Members), a list of
the names and addresses of all Class Members to whom the Class Notice was sent.
19.

Preservation. Upon the Effective Date, the Defendants shall have no obligation to

preserve documents and evidence with respect to Released Claims, and the Class Representatives
and Class Counsel may not pursue any spoliation claims or other actions or sanctions against
Defendants with respect to documents or evidence related to the Released Claims.
20.

Service Fee. The Court hereby approves a Service Fee to be paid by Navient to the

Class Representative in the amount of $_________________.
21.

Entry of Final Judgment. There is no just reason for delay in the entry of this

Final Judgment and Order and immediate entry by the Clerk of the Court is hereby directed.
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22.

Action Closed. The Clerk of the Court is hereby directed to close the Action.

IT IS SO ORDERED.

DATED:
UNITED STATES DISTRICT JUDGE

-7-
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
)
EVAN BRIAN CROCKER on behalf of )
himself and all those similarly situated,
)
)
Plaintiff,
)
)
v.
)
)
NAVIENT SOLUTIONS, LLC, NAVIENT )
CREDIT FINANCE CORPORATION
)
)
Defendants.
)
)

Adv. Pro. No. 16-03175 (DRJ)

[PROPOSED] ORDER PRELIMINARILY APPROVING SETTLEMENT AND
PROVIDING FOR NOTICE
WHEREAS, the above-titled action is pending before this Court and is referred to herein
as the “Action”;
WHEREAS, the Parties having made application pursuant to Federal Rule of Civil
Procedure 23 for an order approving the settlement of this Action, in accordance with the
Settlement Agreement and Release dated August 4, 2021 (the “Agreement”), which, together with
the exhibits annexed thereto, sets forth the terms and conditions for a proposed settlement of the
Action and for dismissal of the Action with prejudice upon the terms and conditions set forth
therein; and the Court having read and considered the Agreement and the exhibits annexed thereto;
WHEREAS, the Parties have agreed to seek preliminary approval of the Agreement and
proposed settlement from this Court, and, upon the entry of this Order, the Parties will file a motion
to withdraw the reference to the Bankruptcy Court with the United States District Court for the
Southern District of Texas (the “District Court”), so that the District Court may decide whether to
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grant final approval of this settlement in accordance with Rule 23 of the Federal Rules of Civil
Procedure; and
WHEREAS, all defined terms in this Order have the same meanings as set forth in the
Agreement.
NOW, THEREFORE, IT IS HEREBY ORDERED:
1.

Settlement. Plaintiff Evan Brian Crocker, on behalf of himself and all members of

the Class, and Defendants Navient Solutions, LLC and Navient Credit Finance Corporation
(“Defendants”) have negotiated a potential settlement of the Action to avoid the expense,
uncertainties, and burden of protracted litigation, and to resolve the Released Claims against each
Defendant and the Releasees.
2.

Review. At the preliminary approval stage, the Court’s task is to evaluate whether

the settlement is within the “range of reasonableness.” 4 Newberg on Class Actions § 11.26 (4th
ed. 2010). Settlement negotiations that involve arm’s length, informed bargaining with the aid of
experienced counsel support a preliminary finding of fairness. See Manual for Complex Litigation,
Third, § 30.42 (West 1995) (“A presumption of fairness, adequacy, and reasonableness may attach
to a class settlement reached in arms’-length negotiations between experienced, capable counsel
after meaningful discovery.”) (internal quotation marks omitted). The Court has carefully reviewed
the Agreement, as well as the files, records, and proceedings to date in the Action. The terms and
conditions in the Agreement are hereby incorporated as though fully set forth in this Order, and,
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unless otherwise indicated, capitalized terms in this Order shall have the meanings attributed to
them in the Agreement.
3.

Jurisdiction. This Court and the District Court have jurisdiction over the subject

matter of the Action and over all parties to the Action, including all Class Members. Venue in this
Court is proper.
4.

Preliminary Approval. The Court does hereby preliminarily approve the

Agreement and the Settlement as fair, reasonable, and adequate, subject to further consideration at
the Final Approval Hearing described below. The Court finds on a preliminary basis that the
Settlement as set forth in the Agreement falls within the range of reasonableness and was the
product of informed, good-faith, arms’-length negotiations between the Parties and their counsel,
and therefore meets the requirements for preliminary approval.
5.

Settlement Class. The Court conditionally certifies, for settlement purposes only

(and for no other purpose and with no other effect upon the Action, including no effect upon the
Action should the Agreement not receive final approval or should the Effective Date not occur), a
Class defined as all Discharged Borrowers on all Covered Loans. The Court finds, for settlement
purposes only, that class certification under Fed. R. Civ. P. 23(b)(3) is appropriate in that, in the
settlement context: (a) the Class Members are so numerous that joinder of all Class Members in
the class action is impracticable; (b) there are questions of law and fact common to the Class which
predominate over any individual question; (c) the claims of the Class Representative are typical of
the claims of the Class; (d) the Class Representative and his counsel will fairly and adequately
represent and protect the interests of the Class Members; (e) the Class is ascertainable; and (f) a
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class action is superior to other available methods for the fair and efficient adjudication of the
controversy.
6.

Designation of Class Representative and Class Counsel. The Court appoints the

Plaintiff Evan Brian Crocker as Class Representative, and the law firms of Fishman Haygood LLP;
Jones Swanson Huddell & Daschbach LLC; Boies Schiller Flexner LLP; Law Offices of Joshua
B. Kons, LLC; Tran Singh, LLP; and Ross, Banks, May, Cron, & Cavin P.C. as Class Counsel
7.

Final Approval Hearing. A hearing (the “Final Approval Hearing”) shall be held

before the District Court on _______________, 2021, at ____ _.m., at the United States District
Court for the Southern District of Texas, 515 Rusk Avenue, Houston, Texas 77002, to determine,
among other things: (i) whether the proposed Settlement of the Action on the terms and conditions
provided for in the Agreement is fair, reasonable, and adequate to the Settlement Class and should
be approved by the Court; (ii) whether an Order of Final Approval as provided in the Agreement
should be entered; (iii) whether Settlement Class Members should be bound by the Release set
forth in the Agreement; (iv) any amount of fees and expenses that should be awarded to Class
Counsel; and (v) any award to the Class Representative Evan Brian Crocker for his representation
of the Class.
8.

Class Notice. The Court approves the form, substance, and requirements of the

Class Notice of Proposed Settlement of Class Action (“the Notice”) annexed hereto as Exhibit 1.
The Court further finds that the form, content, and mailing of the Notice, substantially in the
manner and form set forth in the Agreement and in this Order, meet the requirements of Rule 23
of the Federal Rules of Civil Procedure and due process. The Court further finds that this is the
best notice practicable under the circumstances and is reasonably calculated, under all the
circumstances, to apprise potential Class Members of the pendency of the Action, to apprise
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persons who would otherwise fall within the definition of the Class of their right to exclude
themselves from the proposed Class, and to apprise Class Members of their right to object to the
proposed Settlement and their right to appear at the Final Approval Hearing. The Court further
finds that the Class Notice constitutes due and sufficient notice to all persons entitled thereto.
9.

Within five (5) days of entry of this Order, Navient shall mail the Class Notice to

each Class Member at his or her address as set forth in the Covered Loan List. Navient and Class
Counsel shall also follow the procedures set forth in Section V of the Agreement with respect to
any Class Notices that are returned as undeliverable. Following the mailing of the Class Notices,
Navient shall provide Class Counsel with written confirmation of the mailing.
10.

Submission of Certification Forms. Class Members who wish to receive

Conditional Refund Amounts under the Settlement shall complete, sign, and return their
Certification Forms in accordance with the instructions contained therein and in Section IV of the
Agreement. Unless the Court orders otherwise, all Certification Forms must be postmarked no
later than the date that is sixty (60) days after the Notice Mailing Date. Any Class Member who
does not timely and validly submit a Certification Form within the time provided shall be barred
from receiving payment of any Conditional Refund Amounts payment under the Settlement, unless
otherwise ordered by the Court, but shall nevertheless be bound by any Order of Final Approval
entered by the District Court.
11.

Exclusion from the Class. Any Class Member may, upon request, be excluded

from the Class. Any such Class Member must submit a written Request to Opt Out no later than
the date that is sixty (60) days after the Notice Mailing Date. The written Request to Opt Out must
be sent to Navient according to the procedures set forth in the Agreement and the Class Notice. To
be valid, the Request to Opt Out must include the name and number of the Action, the Class
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Member’s name, address, original signature, and a statement that indicates a desire to be excluded
from the Settlement Class. All Class Members who submit valid and timely Requests to Opt Out
in the manner set forth in this Paragraph shall have no rights under the Agreement, shall receive
no payments under the Settlement, and shall not be bound by the Agreement or any Order of Final
Approval. Mass or class opt outs shall not be allowed. A Class Member who desires to opt out
must take timely affirmative written action pursuant to this Order and the Agreement, even if the
person desiring to opt out of the Class (a) files or has filed a separate action against any of the
Released Parties, or (b) is, or becomes, a putative class member in any other class action filed
against any of the Released Parties.
12.

Copies of Requests to Opt Out. Navient shall provide Class Counsel with a list of

all timely Requests to Opt Out within seven (7) business days after the Opt-Out Deadline.
13.

Entry of Appearance. Any member of the Class who does not exclude himself or

herself from the Settlement Class may enter an appearance in the Action, at his or her own expense,
individually or through counsel of his or her own choice. If he or she does not enter an appearance,
he or she will be deemed to be represented by Class Counsel.
14.

Binding Effect on Class. All Settlement Class Members who do not exclude

themselves from the Settlement Class by properly and timely submitting Requests to Opt Out shall
be bound by all determinations and judgments in the Action concerning the Settlement, whether
favorable or unfavorable to the Class.
15.

Objections. Any Settlement Class Member who does not timely and validly

exclude himself or herself from the Settlement Class may appear and show cause, if he or she has
any reason why the proposed Settlement of the Action should not be approved as fair, reasonable,
and adequate, why an Order of Final Approval should not be entered thereon, why attorneys’ fees
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and expenses should not be awarded to Class Counsel; provided, however, that no Settlement Class
Member shall be heard or entitled to contest the approval of the terms and conditions of the
proposed Settlement, or, if approved, the Order of Final Approval to be entered thereon approving
the same, or any attorneys’ fees and expenses to be awarded to Class Counsel or any award made
to the Class Representative, unless a written objection is filed with the Clerk of the United States
District Court for the Southern District of Texas, 515 Rusk Avenue, Houston, Texas 77002, on or
before the date that is sixty (60) days after the Notice of Mailing Date. A copy of the objection
must also be mailed to Class Counsel and Defense Counsel, postmarked on or before the Objection
Deadline. To be valid, the objection must set forth, in clear and concise terms: (a) the case name
and number; (b) the name, address, and telephone number of the objector objecting and, if
represented by counsel, of his or her counsel; (c) the basis for objection; and (d) a statement of
whether the objector intends to appear at the Final Approval Hearing, either with or without
counsel. Any Class Member who does not make his or her objection in the manner provided shall
be deemed to have waived such objection, shall not be permitted to object to any terms or approval
of the Settlement at the Final Approval Hearing, and shall forever be foreclosed from making any
objection to the fairness, reasonableness, or adequacy of the proposed Settlement as incorporated
in the Agreement, and to the award of attorneys’ fees and expenses to Class Counsel and the
payment of an award to the Class Representative for his representation of the Class, unless
otherwise ordered by the Court.
16.

Appearance of Objectors at Final Approval Hearing. Any Settlement Class

Member who files and serves a written objection in accordance with Paragraph 15 of this Order
may appear, in person or by counsel, at the Final Approval Hearing held by the District Court, to
show cause why the proposed Settlement should not be approved as fair, adequate, and reasonable,
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but only if the objector: (a) files with the Clerk of the Court a notice of intention to appear at the
Final Approval Hearing by the Objection Deadline (“Notice of Intention to Appear”); and (b)
serves the Notice of Intention to Appear on Class Counsel and Defense Counsel by the Objection
Deadline. The Notice of Intention to Appear must include copies of any papers, exhibits, or other
evidence that the objector will present to the District Court in connection with the Final Approval
Hearing. Any Settlement Class Member who does not file a Notice of Intention to Appear in
accordance with the deadlines and other specifications set forth in the Agreement and Class Notice
shall not be entitled to appear at the Final Approval Hearing and raise any objections.
17.

Service of Motion for Final Approval. The motion in support of final approval of

the Settlement and Class Counsel’s application for Attorneys’ Fees and Expenses shall be filed
and served no later than fourteen (14) calendar days prior to the Final Approval Hearing and any
responsive papers shall be filed and served no later than seven (7) calendar days prior to the Final
Approval Hearing.
18.

Fees, Expenses, and Awards. Neither Defendants nor the Releasees shall have any

responsibility for any application for Attorneys’ Fees and Expenses submitted by Class Counsel,
and such matters will be considered separately from the fairness, reasonableness, and adequacy of
the Settlement. At or after the Final Approval Hearing, the District Court shall determine whether
any application for Attorneys’ Fees and Expenses, and any award to the Class Representative for
his representation of the Class, should be approved.
19.

Releases. If the Settlement is finally approved, the Releasors shall release the

Releasees from all Released Claims.
20.

Use of Order. Neither this Order, the fact that a settlement was reached and filed,

the Agreement, nor any related negotiations, statements, or proceedings shall be construed as,

-8-

Case 16-03175 Document 346-8 Filed in TXSB on 08/04/21 Page 10 of 11

offered as, admitted as, received as, used as, or deemed to be an admission or concession of liability
or wrongdoing whatsoever or breach of any duty on the part of Defendants. This Order is not a
finding of the validity or invalidity of any of the claims asserted or defenses raised in the Action.
In no event shall this Order, the fact that a settlement was reached, the Agreement, or any of its
provisions or any negotiations, statements, or proceedings relating to it in any way be used, offered,
admitted, or referred to in the Action, in any other action, or in any judicial, administrative,
regulatory, arbitration, or other proceeding, by any person or entity, except by the Parties and only
the Parties in a proceeding to enforce the Agreement.
21.

Adjournment of Final Approval Hearing. This Court and the District Court

reserve the right to adjourn the date of the Final Approval Hearing without further notice to the
Class Members, and retain jurisdiction to consider all further applications arising out of or
connected with the proposed Settlement. The District Court may approve the Settlement, with such
modifications as may be agreed to by the Parties, if appropriate, without further notice to the Class.
22.

Stay of Proceedings. All proceedings in this Action are stayed until further Order

of this Court, except as may be necessary to implement the Settlement or comply with the terms
of the Agreement.
23.

Preliminary Injunction. Pending final determination of whether the Settlement

should be approved, and upon expiration of the Opt-Out Deadline, all Class Members who do not
timely and validly exclude themselves from the Settlement Class, and each of them, and anyone
who purports to act on their behalf, are preliminarily enjoined from directly or indirectly
maintaining, commencing, prosecuting, or pursuing directly, representatively, or in any other

-9-

Case 16-03175 Document 346-8 Filed in TXSB on 08/04/21 Page 11 of 11

capacity, any Released Claim subsumed and covered by the Release in the Agreement, including
in any court or arbitration forum.
24.

Termination of Settlement. If: (a) the Agreement is terminated as provided in

Section XI of the Agreement; or (b) any specified material term or condition of the Settlement as
set forth in the Agreement is not satisfied, then this Order may not be introduced as evidence or
referred to in any actions or proceedings by any person or entity and shall be treated as vacated,
nunc pro tunc, and each party shall be restored to his, her, or its respective position in this Action
as it existed prior to the execution of the Agreement.
25.

No Merits Determination. By entering this Order, the Court does not make any

determination as to the merits of this case.
26.

Authority. The Court hereby authorizes the Parties to take such further steps as

necessary and appropriate to establish the means necessary to implement the terms of the
Agreement.
27.

Jurisdiction. This Court and the District Court retain jurisdiction over the Action

to consider all further matters arising out of or connected with the Agreement and the Settlement.
IT IS SO ORDERED.
DATED:

_______________________________
THE HONORABLE DAVID R. JONES
UNITED STATES BANKRUPTCY JUDGE

148065070_1
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EXHIBIT 6
REJECTION NOTICE

Dear __________________:
You previously received an Audit Notice as part of the class-action settlement between
Evan Brian Crocker and Navient Solutions, LLC and Navient Credit Finance Corporation
requiring that you submit additional information in connection with our Certification Form.
You either failed to respond to the Audit Notice or you provided a response that has been
determined to be deficient. As a result, your Certification Form has been rejected. Unless you
successfully appeal from that rejection, you will not receive payment of any portion of the
Conditional Refund Amount(s) set forth on the Certification Form that you submitted.
To appeal this rejection, you must send a letter to the address below indicating your
intention to appeal. You must include with that letter any documents or information you wish to
be considered to substantiate that the amounts you indicated on your Certification Form were paid
by you from your personal funds.
Any appeal must be post-marked no later than ________________ and sent to:
Fouad Kurdi
Resolutions, LLC
125 High Street, Suite 2205
Boston, MA 02110
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